STATE OF TEXAS  §
& FUNBDING AGREEMENT - SAN ANTONIO
COUNTY OF BEXAR § BOTANICAL GARDEN SOCIETY, INC.

This Agreement (“Agreement”) is hereby made and entéered into by and between
the City of San Antonio ("City"), a Texas municipal corporation, acting by and through its City
Manager  putssant to  Ordinance No. . dated

, 2015 and Sari Antonio Botamcal Garden Socya;y, In¢. ("Granteg"), a
Texas hon-profit cafp'@'ratmn acting by and through its President, hereto duly authorized.

WHEREASR, the San Antonio Botahical Garden Society, Inc., was chartered in 1980 as a
501(c)(3) nen-profit organization, to support the City-owned Botanical Garden, located at 555
Funston Place, and

WHEREAS, the Grantee has partnéred with the City fo bring major capital improvements
to the Botanical Garden as part of the Grantee’s continuing efferts to support, improve, educate
and serve the.city’s growing community; and

WHEREAS, the Grantee intends to construct improvements on recently purchased land
adjacent to the Botanical Garden which may include a new garden entry, educational facilities
and a family adventure garden; and

WHEREAS, on August 21, 2014, City Couneil authorized the submission of a grant
application and the acceptance of up to $1,000,000.00 upon award fiom the Texas Parks and
Wildlife Department (TPWD) Urban Outdoor Recreation Grant Program for the implementation
of the Botanical Garden Family Adventure Garden in Council District 2; and

WHEREAS, on January 22, 2015, the TPWD approved a $1,006,000.00 grant to be used
toward construction of the Family Adventure Garden (“Project”) at the San Antonio Botanical
Garden; and

WHEREAS, Granfee will raise all funds to fulfill the TPWD match requirement; and

WHEREAS, Grantee will serve as manager for the completion of the planned addition of
Family Adventure Garden at the San Antonio Botanical Garden;

NOW THEREFORE, the parties hereto (“Parties”) severally and collectively agree, and
by the execution hereof are bound, to the mutual obligations herein contained and to the
performance and accomplishment of the tasks hereinafter described.

L TERM

1.01 This Agreement shall continue in full f_orcc and effect from the date of execution
by the Parties until the Project, as defined in Section 2 below, has been completed,



1.02  In the event that TPWD terminates the Grant due to non-compliatice with grant
regulations, this Agreement will terminate. In the event of such termination, City and Granitee
will not be responsible for providing any additional funding for the completion of the Project.

II. GENERAL RESPONSIBILITIES

2.01 Provided Granfee receives the funding described in Section 6.01, Grantee shall
perform the services and activities described in this Agreement. The funds prowded for under
this Agreement shall only be used for the Project at the San Antonio Botanical Garden.

262 Unless written notification by Grantee to the contrary is received and approved by
City, Grantee’s President shall be Grantee’s designated representative responsible for the
administration of this Agreement on behalf of Grantee.

2.03  The Parks and Recreation Director (“Director”} or his designee, is résponsible for
the admithistration of this Agreement on behalf of City.

2.04 Communications between City and Grantee shall be directed to the designated
representatives of each as set forth in Sections 2.02 and 2.03 hereinabove.

I COMPLIANCE WITH FEDERAL, STATE AND LOCAL LAWS

3.01 Grantee agrees to manage and implement all portions of the planmed Project at the
San Antonio Botanical Garderi.

3.02 Grantee warrants and represents that it will comply with all Federal, State and
Loeal laws and regulations applicable to Grantee, and to Grantee’s use of City Funds,

3.03 To the extent applicable, Grantee agrees to abide by the following laws in its
expenditares of City Funds: E
(A) Chapter 252 of the Texas Local Government Code, or other competitive contracting
processes allowed for as express exceptions to Chapter 252.
(B) Government Code provisions regarding p@rformance and payment bonds on certain
Public Works contracts (copies of required bords must be provided to City prior to
the start of construction),
Government Code chapter 2258 and Otdinance No. 71312 regarding Prevailing Wiage Rate
regulations required for certain Public Works Conracts, including ensuring that is construction
contraetor submit cerftified payrolls to the City on a weekly bsis utilizing the form required by
the Wage and Hour office of CIMS.

1V. LEGAL AUTHORITY

4.01  Grantee represents, warrants, assures, and guarantees that it possesses the legal
authority, pursuant {o any proper, appropriate and official motion, resolution or action passed or
taken, to enter into this Agreement and to perform the responsibilities herein required.



_ 4.02  Grantee represents, warrants, assures and guarantees that the undersigned has full
legal authority to execute this Agreement on behalf of Grantee and to bind Grantee to all terms,
performances and provisions herein contained.

V. PEREORMANCE BY GRANTEE

501 Gtantee, in accordance and comphance with the terms, provisions asid
requirements of this Agreement, shall contract with a design cossultant for plans associated
with the Project.

VI. FUNDING AND ASSISTANCE BY CITY

6.01 TIn consideration of Grantee’s ;g:erfonnance of all services and activities set forth in
this Agreement, City agrees 1o réeimburse Gr; for all E‘.hgzbie Expenses- (as deﬁned in Section
8.01) ineurred hereunder. Notwithstanding any other provisions of this Agresinent, the fotal of
all payinents and other obligations made ot incurred by City shall not exceed $1 000,000.00.

6.02 City shall not be obligated nor liable under this Agreement to any party, other
than Grantee, for payment of any monies or provision of any goods or services.

6.03  Grantee will be solely responsible for providing all mateh funding réguired for
receipt of TPWD grant fiirids.

6.04  City will be responsible for all reporting reguired by TPWD for the TPWD Grant
and Graniee agrees to promptly provide any clarification requested and/or documentation needed
by City to submit such reports.

V. RECEIPT. DISBURSEMENT AND ACCOUNT
OF FUNDS BY GRANTEE

701 Grantec understands and agrees that it shall maintain a numbered account for the
receipt and disbursement of all funds received pursuant to this Agreement and further agrees that
all checks and withdrawals from such accourit shall have itémized decumentation in support of
the use of such City funds.

7.02 Grantee agrees to maintain records that will provide accurate, current, separate, and
complete disclosure of the status of any funds received pursuant to this Agreement. Gramntee
further agrees:

(A) That maintenance of said records shall be in compliance with all terms,
provisions, and requirements of this Agreement and with all generally accepted
accounting practices; and

(B)  That Grantee’s record system shall contain sufficient documentation to provide, in
detail, full support and justification for each expenditure.

7.03  Grantee agrees to retain all books, records, documents, reports, written accounting
policies and procedures and all other relevant muaterials (“Records") pertaining to activities
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pertinent to this Agreement for a minimum of four (4) years after the termination of this
Agreemient.

7.04 In ordér to be reimbursed for Eligible Experises, Grantee shall submit to City a
report indicating the amount of funds expended, the payee, the date paid, the parpose of the
payment, and provide supporting documentation, in such detail as City may request, inchiding
but not necessarily limited to, a copy of the paid invoice(s).

705 Grantee agrees that reimburscment shall amount to fifty percent (50%) of all
invoices received, to expend TPWD Grant funds. The remraining fifty percent (50%) shall
represent the Grantee’s required match funding.

7.06 City agrees to promdc Grantee wiitten notice regarding any expenditure the City
reasoniably deterfnings to be outside the penmsmhlfz parameters of this Agpreement. Grantee shall
have thirty (30) days from receipt of such notiee to cure the defigienicy or, in the gvent that

payinént has been made to Grantee, refund to the Cify those funds, determined to:

{A) Have not been spent by Grantee strictly in accordance with the terms of this
Agresment; or

{B)  Notbe supported by adequate docunientation to fully justify the expendittite.

{C) In the event Grantee is not satisfied with the determination of City that an
expenditure was outside the permissible parameters of this Agreement, Grantee
shdll have the right to register an appéal of that deeision with the Director
Director shall hold a heéarinig allowing Grantee to present evidence divectly fo
Director. Afier such hesring Dircetor shall render a decision and such decision
shall be fingl, City will net be responsible for reimbursement of any expenditure
that is declined by TPWD. -

707 Unless City has questmns concerning an expenditure by Grantee, City agrees to

provide payment to Grantee on a quarterly basis upon receipt of a request for reimbursement as
defined above.

7.08 Upon termination of this Agresment, should any expense or charge be
subsequently disallowed or disapproved using the same criteria as set out in Section 6 as a result
of any anditing or menitoring by City, Grantes shall refund such amount to City within thirty
(30) calendar days of City’s writteh request therefore wherein the amount disallowed or

disapproved shall be specified.
VI ALLOWABLE EXPENDITURES AND OWNERSHIP OF PROPERTY

801 Grantee may use the funds provided under the terms of this Agreement for the
cost of Basic Services, as defined in Exhibit B, TPWD Budget Summeary — Local Park Grants
Program - Grant Funded Items. Expendltures of the funds by Grantee provided under this
Agreement shall only be allowed if incurred directly and specifically in the performance of and
in compliatice with this Agreement and all applicable city, state and federal laws, regulations
and/or ordinances.

802 The following shall not be considered Eligible Expenses uiider this Agreement:
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{A)Personnel costs, salaries or wages paid directly by Grantee, except as allowed
by 8.01 above

(B) Travel or mileage

(C) Costs or fees associated with attendanee at meetings, seminars, of conferences

8.03 Procurements and/or purchases which imust be approved pursuant to the terms of
this Agreement shall be conducted entirely in accordance with all applicable ferms, provisions
and requirements hereof.

IX. FURTHER REPRESENTATIONS, WARRANTIES AND COVENANTS

9.01  Grantee further represents and warrants that as of the date hereof:

(A)  All information, data or reports herctofore or hereafter provided to City is, shall
be, and shall remain complete and accurate in all material respects as of {he date
shown on the information, data, or teport, and that since said date showm;, shallnot
have undergone any significant change without writfen notice to City.

(B) M is financially stable and capable of fulfilling its obligations under this
Agreement and that Grantee shall provide City immediate written notice of any
advetse material change in the financial condition 6f Grantee that may materially
and adversely effect its ebhgatmns hereunder.

(C) No litigation or proceedings ate presently pending or to Grantee’s knowledge,
threatened against Grantee.

(D)  None of the provisions contained herein contravene orin any way conflict with
the authority under which Grantee is doing business or with the provisions of aity
existing indenture or agreement of Grantee.

X. ACCESSIBILITY OF RECORDS

10.01 At any time during normal business howrs and as often as City may deem
necessary, upon three (3) days written notice, Grantee shall make all of its records perfaining to
this Agreement available to City or any of its authorized representatives, and shall permit City or
any of 1is authorized representatives to audit, examine, and make excerpts and/or copies of same.

10.02 Grantee agrees and represents that it will cooperate with City, at no charge to the
City, to satisfy, to the extent required by law, any and all requests for information received by
City under the Texas Public Information Aet or related laws pertaining to this Agreement.

XI. MONITORING AND EVALUATION

11.01 Grantee agrees that City may carry out reasonable monitoring and evaliation
activities, and Grantee shall provide reasonable access to City for such activities, so as to ensure
compliance by Grantee with this Agreement and with all other laws, regulations and ordinances
related to the performance hereof.



XIE. INDEMNIFICATION

12.01 Grantee covenants and agrees to FULLY INDEMNIFY, DEFEND, and
HOLD HARMLESS, the City and the elected officials, employees, officers, directers,
volunteers and representatives of the City, individually and collectively; from and against
any and all costs, claims, liens, damages, losses, expenses, fees, fines, penalties, proceedings,
actions, demands, causes of action, liability and suits of any kind and natare, including but
not Hmited to, personal or bodily injury, death axd property damage, made upon the City
directly or indirectly arising out of, resulting from or related to Grantee’s activities under
this Agreement, including any acts or omissions of Grantee, any agent, officer, director,
representative, employee, or Grantee consultant or subconiracter of Grantee, and their
respective officers, agents employees, directors and representatives while in the exercise of
the rights or performance of the duties under this Agreement. The indemnity provided for
in this paragraph shall not apply to any Eability resulting from the negligence of City, its
officers or employees, in instances where such negligence causes personal injury, death, or
property damage. IN THE EVENT GRANTEE AND CITY ARE FOUND JOINTLY
LIABLE BY A COURT OF COMPETENT JURISDICTION, LIABILITY SHALL BE
APPORTIONED COMPARATIVELY IN ACCORDANCE WITH THE LAWS FOR THE
STATE OF TEXAS, WITHOUT, HOWEVER, WAIVING ANY GOVERNMENTAL
IMMUNITY AVAILABLE TO THE CITY UNDER TEXAS LAW AND WITHOUT
WAIVING ANY DEFENSES OF THE PARTIES UNDER TEXAS LAW,

12.02 The provisions of this INDEMNITY are solely for the benefit of the parties
hereto and ot intended to create or grant any rights, confractual or otherwise, to any other
person or entity. Grantee shall advise the City in writing within 24 hours of any claim or demand
against the City or Grantee known to Grantee related to or arising oat of Grantee’s activities
under this Agreement and shall see to the investigation and defense of such claim or demand at
Grantee’s cost. The Cityshall have the right, atits option and 4t its bwn expense, to participate in
such defénse without relieving Grantee of any of its obligations under this paragraph.

XIII. INSURANCE

13.01 Grantee agrees to obtain all insurance coverages (except for professional liability
insurance) with minimum limits of not less than those limits délineated in Section 13.04
(Insuranoe table) and provide a Certificate of Insurance and Endorsement that names the City as
an additional insured. Grantee shall cause the Architect to obtain professional liability insurance
with the minimum limited delineated in Section 13.04.

13.02 Prior to the commeéncement of any work under this Agreement, Grantee and
Architect shall furnish copies of all required endersememts and an original completed
Certificate(s) of Insurance to the City’s Parks and Recreation Department, which shall be clearly
labeled “San Antonio Botanical Garden Family Adventure Garden” in the Deseription of
Operations block of the Certificate. The original Certificate(s) shall be completed by an agent
and signed by a person authorized by that insuter to bind coverage on its behalf. The City wiil
not dccept Memorandum of Insurance or Binders as proof of insurance. The original
certificate(s) or form must have the agent’s original signature, including the signer’s company
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affiliation, title and phone mumber, and be mailed, with copies of all applicable endorsemnents,
directly from the msurer’s authorized representative to the City. The City shall have no duty te
pay or perform under this Agreervent uniil such certificate and endorsements have been received
and approved by the City’s Parks and Recreation Department. No officer or employee, other than
the City’s Risk Manager, shall have authority to waive this requirement.

13.03 The City reserves the right to review the insurance requirements of this Aticle
during the effective period of this Agreement and any extension or renewal hereof and to medify
insurance coverages and their limits when deemed necessary and prudent by City’s Risk
Manager based upon chariges in statutory law, court decisions, or circumstances surrounding this
Agreement. In no instance will City allow modification wheréupon City may incur increased
risk.

13,04 Grantee’s and Architect’s financial integtity is of interest to the City; therefore,
subject to Grantee’s and Architect’s right to maintain reasoniable deductibles in such amounts as
are approved by the City. Grantee and, with respect to the professional and liability policy only,
Architect shall obtain and maintain in full force and effect for the duration of this Agreement,
and any extension hereof, at Grantee’s and Architect’s sole expense, insutance coverage written
on an occurrence basis, unless otherwise indicated, by companies authorized and admiited to do
business in the State of Texas and with an A.M Best’s rating 6f #10 less than A~ (VI), in the
following types and for an amount not less than the amount listed below:

IPE AMOUNTS

1, Workers' Compensation Statutory |

2. Employers' Liability $1,000,000/$1,000,000/$1,000,000

3. Broad Form Commercial General For Ba fi’iiy Injury and Property Damage of

Liability Insurance to include coverage for | $1,000,000 pér eccurrence;

the following: $2,000,000 General Aggregate, or its
a. Premises/Operations equivalent in Umbrella or Excess Liability
b. Independent Contractors | Coverage

¢. Products/Completed Operations
d. Personal Injury

e. Contractual Liability

£ Damage to property rented to you f. $100,000

4. Business Automobile Liability Combined Single Limit for Bodily Injury

a. Owned/leased vehicles and Property Damage of $1,000,000 per

b. Nop-owned vehicles oceutrence

c. Hired Vehicles 4 L
5. Professional Liability Insurance (claims | $1,000,000 per claim fo pay on behalf of
made form) the insured all sums which the insured shall

become legally obligated to pay as

damages by reason of any act, malpractice,

error or omission in professional services.
~Axchitect shall provide coverage for an
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additional 12 months after the completion
date of the contraet,

13.05 Grantee agrees to require, by written goritract, that all subcontractors providing
goods or services herecunder obtain the same ingurance coverages required of Granige
herein, and provide a certificate of insurance and endorsement that names the Grantes and the
City as additional insureds, Respondent shall provide the City with said certificate and
endorsement prior to the commencement of any work by the subcontractor. This provision may
be modified by City’s Risk Manager, without subsequent City Courncil approval, when deemed
necessary and prudent, based upon changes in statatory law, court decisions, or gireumstances
sutrounding this agréement. Such medification may be enacted by letter signed by City’s Risk
Manager, which shall become a part of the contract for all purposes.

13.06 As they apply to the limits requited by the City, the City shall be entitled, upon
request and without expense, to teceive copies of the policies, declaration page and all
endorsements thereto as they apply to the limits reguired by the City, and may require the
deletion, revision, or modification of particular policy terms, condifions, limitations or
exclusions (except where policy provisions are established by law or regulation binding upon
either of the parties hereto or the underwriter of any sich poli Grantee and Architect shall
be required to comply with any such requests and shall sy copy of the replacement
certifieate of insurance to City at the address provided below m*thm 10 days of the requested
change. Giantee and Architect shall pay any costs incurred resulfing from said changes.

City of San Antonio
Atin: Parks & Recreation Departtiient
P.O. Box 839966
San Antonio, Texas 78283-3966

13,07 Grantee and Architect (to the extent the same applies to professional lability
insurance) agree that with respect to the above required insurance, all insurance policies are to
contain or be endorsed to contain the following provisions:

{A) Name the City, its officets, officials, employees, volunteers, and elected
répresentatives as additional insureds by endorsement, as respects operations and
activities of, or on behalf of, the named insured performed under contract with the.
City, with the exception of the workers’ compensation and professional liability
policies;

(B) Provide for an endorsement that the “other insurance” clause shall not
apply to the City of San Antonio where the Grantee is an additional insured shown
on the policy;

(C) Workers® compensation and employers’ liability policies will provide a
waiver of subrogation in favor of the City. v

(D) Provide thirty (30) calendar days advance written notice direetly to City of
any suspension, cancellation, non-renewal or matenal change in coverage, and not
less than ten (10) calendar days advarnce notice for nonpayment of premium.




13.08 Within five (5) calendar days of a suspension, canceliation or non-remewal of
coverage, Grantee and Architect shall provide a replacemient Certificate of Insurance and
applicable endorsements to City. City shall have the option to Suspend Grantee’s and Architect’s
performance should there be a lapse in coverage at any timee during this contract. Failure to
provide and to maintain the required insurance shall constitute a material breach of this
Agreement.

13,09 In addition to any efher remedies the City may have upon Granfee’s fallure to
provide and maintain any insurance or policy endorsements to the extent and within the time
herein required, the City shall have the right to order Grantee to stop work hereunder, and/or
withhold any payment(s) which become due to Grautee hereunder until Grantee demonstrates
complianee with the requirements hereof.

13.10 Wothing herein contained shall be construed as limiting in any way the extent to
which Grantee may Be held rcspom;hle for payments of dansages to persons or property resulting
from Grantee’s and Architect’s or ité subcontractors™ performiance of the work covered under this
Agreement, subject to the limitations set forth in Section 29 hercof.

13.11 1t is agreed that Grantee's and Architect’s insutance shall be deemed primary and
non-contributory with respect to any insbrance or self insutance camied by the City of San
Antonio for liability arising out of operations under this Agreement.

13.12 | is understood and .agreed that the insurence required is in addition to and
separate froin any other obligation contained i this Agreement and that no claim or actiort by or
on behalf of the City shall be limited to insuraiice coverage provided.

XIV. COMPLIANCE WITH SMALL, MINORITY AND WOMAN-OWNED BUSINESS
ENTERPRISES POLICY,  NON-DISCRIMINATION AND EQUAL EM?LOYMENT
OPPORTUNITY POLICY

14.01 Grantee is hereby advised that it is the policy of the City of San Antenio that
Sriall, Minority or Woman-owned Business Enterprises (SMWBE) shall haveé the maxdmum
practical opportunity to participate in the performange of public contracts. In Il events, Grantee
shall comply with the City’s Small Business Ecomemic Development Advocacy Progiam,
contained in San Antonio Ordinance No. 2007-04-12-0396, and the amendments therets in
copnection with the award of the construction contract{s). Said ordinances are incorporated
herein for all purposes, as if fully set forth herein. Grantee agrees that Grantee will not
diseriminate against any individual or group on account of race, color, sex, age, religion, national
origin or disability and will not engage in employment practices which have the effect of
discriminating against employees or prospective employees because of race, color, religion,
national origin, sex, age or disability. Grantee further agrees that Grantee will abide by all
applicable terms and provisions of City’s Non-Discrimination Policy, City’s Small, Business
Ecenomic Development Advocacy (SBEDA) Policy and City’s Equal Opportunity Affirmative
Action Policy, these policies being available in City’s Department of Economic Development,
Division of Internal Review and the City Clerk’s Office in connection with the Parking Fagility.

14.02 Grantee agrees to comply with any and all SBEDA goals assigned to this
9



Agreement as outlined int Exhibit A, SBEDA Ordinance Compliance Provisions.

14,03 Grantee agrees that if material deficiencies in any aspect of its SMWBE utilization
plan as set out in its Project are found orif Grantee does not meet the SMWBE goals as specified
by the City’s Department of Economic Development, whichever is less, as a result of a review or
investigation condueted by City’s Department of Economic Development, Grantee will be
requited to submiit 4 writien teport to City's Department of Econtiomic Developinent, Grantee
will alse be required o submit a supplemental Good Faith Effort Plan (GFEP) indicating efforts
to resolve any deficiencies,

XV. NONDISCRIMINATION

1501 As a party te this contract, Grantee understands and agrees to comply with the
Non-Biseriminution Policy of the City of sap Antonio contained in Chapter 2, article X of the
City Code and further, shall not diseriminate on the basig of race, color, religion; national erigu,
sex, sexual orientation, gender identify, vetetan status, age or disability, unless exempted by state
or federal law, or as otherwise established herein.

XVL CONFLICT OF INTEREST

16.01 Grantee covenants that neither it nor any member of its govemmg body or of its
staff presently Lias any interest, direet or indireet, which would conflict i1l any manner or d&grae
with the performance of serviees required to be performed under this Apreement. Grantee
further covenants that in the performance of this Agreement, no persons having such interest
shall be employed or appointed as a member of its governing body or of its staff:

16,02 Grantee further covenants that no member of its poyvernit
shall possess any interest in, or use their position for, a purpose that is
being motivated by desire for private gain for themselves or others, particy]
they have family, business, or other ties.

g body or of its staff
the appearznce of
1y those with which

16.03 No member of City’s governing body of of its staff who exercises any function or
responsibility in the review or approval of the undertaking or carrying out of this Agreement
shall:

(A)  Participate in any decision relating to this Agreement which may affect his or her
personal interest or the interest of any corporation, partnership, or associatien in
which he or she has a direct or indirect interest;

(B) Have any direct or indirect interest in this Agreement or the proceeds thereof.

XVIL POLITICAL ACTIVITY

17.01 None of the activities performed hereunder shall involve, and no portion of the
funds received hereunder shall be used, either directly or indirectly, for any political activity
including, but not limited to, an activity to further the election or defeat of any candidate for
public office of for any activity undertaken to influence the passage, defeat or final content of
Tocal, state or federal legishation.
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XVIIL RIGHTS TO PROPOSAL AND CONTRACTUAL MATERIAL

18.01 All finished or unfinished reports, documents, data, studies, surveys, charts,
drawings, maps, models, photographs, desigps, plans, sehedules or other appended
documentation to any proposal or confract, and any responses, nquiries, corréspondence and
related material submitted by Grantee, shall, upon receipt, become the property of City.

XIX. CONTRACTING

19.01 Any work or services contracted hereunder shall be centracted only by written
contract or agreement and, unless s;}emﬁc waiver is granted in writing by City, shall be subject
by its terms to each and every provision of this Agreement Compliance by contractors with this
Agreement shall be the responsibility of Grantee. Grantee is responsible to ensure that all permits
required for the acivities under this Agreement are obfairied.

19,02 City shall in no event be obligated to any third party, including any sub-contractor
of Grantee, for performance of or payment for work or services.

XX, CHANGES AND AMENDMENTS

a}ter'atxons_ addltmns or deietlons 1o the terms hereof shail or_xly be by amendment in Wntmg
executed by both City and Grantee under authority granted by formal action of the Parties”
respective governing bodies.

20.02 It is understood and agreed by the Parties hereto that changes in local, staté and
federal rules, regulations or laws applicable hereto may oceur during the tern of this Agreetent
and that any such changes shall be automatically incorporated into this Agrecment without
written amendment hereto, and shall become a part hergof as of the effective date of the rule,
regulation or law.

XXI. ASSIGNMENTS

21.01 Grantee shall not transfes, pledge or otherwise assign this Agreement, any interest
in and to satite, or any claim arising thereunder, without first procuring the written approval of
City. Any attempt af transfer, pledge or other assignment shall be void ab initio and shall confer
no rights upon any third person.

XXII. SEVERABILITY OF PROVISIONS

22.01 H any clause or provision of this Agreement is held invalid, illegal or
unenforceable under present or future federal, state or local laws, including but net limited fo the
Clty Charter, City Code, or ordinances of the City of San Antonio, Texas, thén and in that event
it is the intention of the Parties hereto that such invalidity, iflegality or unenforceability shall net
affect any other clause or provision hercof and that the remainder of this Agreement shall be
construed as if such invalid, illegal or unenforeeable clause: or provision was never contained
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herein; it is also the intention of the Parties hereto that in lieu of eacli clause or provision of this
Agreement that is invalid, illegdl, or unenforceable, there be added as a part of the Agreement a
clause or provision as similar in terms to such invalid, illegal or unenforceable clause or
provision as may be possible, legal, valid and enforceable.

XXIII. DEFAULT

23,01 Upon default by Grantee in the performance of its obligations hereunder, City
shall give Grantee notice of the same and Grantee shall have 30 days following reee ipt of writte:
notice of default from City (or such reasonably longer time as may be necessary prowéed
Grantes commences the cure within 30 days and continuously and diligently pursires the cure to
completion) to cure sueh default. If Grantee fails to timely cure such default, City miay pursue
all remedies available in law or at equity andfor other rights City may have in fhis Agreement;
provided that it is expressly agreed that neither Party hereto shall have the wight fo seek
consequential of punitive damages against the other for any default unider this Agreement.

23.02 Upon default by City in the performance of its obligations hereurider Grantee
shall give City notice of the same and City shall have 30 days following receipt of written notice
of default from Grantee (or such reasonably longer time as may be necessary provided City
cominences the gtire within 30 days and continuously and diligently piisues the cure to
conipletion) to eite such default. If City fails to tirnely cure such default, Grantee Hdy pursue
#ll remedies available in law or equity and/or other rights Grantee may have i this Agreement,
subject fo the limitations set forth in Section 23.01.

XXV, NON-WAIVER OF PERFORMANCE

24.01 No waiver by either Pary of a breach of any of the terms, conditions, ¢ covenants
or guarantees of this Agreement shall be construed or held to be a waiver of any succeeding of
preceding breach of the same or any other term, comdition, covenant or guarantee herein
contained. Further, any failure of either Party to insist in any ene or more cases upon the strict
perforthance of any of the covenants of this Agreement, or to exercise any option herein
contafnied, shall in no event be construed as a waiver or relinquishment for the future of such
covenant or eption. In fact, ne waiver, change, modification or discharge by either Party hereto
of any provision of this Agreement shall be deemed fo have been made or shall be effective
unless expressed in writing and signed by the Party to be charged.

24.02 No act ot omission of either Party shall in any manner impair or prejudwe any
right, power, privilege, or remedy available to either Party hereunder or by law or in equity, such
rights, powers, privileges, or remedies to be always specifically preserved hereby.

24.03 No representative or ggent of City may waive the &ffect of the provisions of this
Article without formal action from the City Council.

XXV, ENTIRE AGREEMENT

25.01 This Agreement constitutes the final and entire agreement between the Parties
hereto apd contains all of the térms and conditions agreed upon. No other agreements, ofal or
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otherwise, regarding the subject maiter of this Agreement shall be deemed to exist or to bind the
Parties hereto unless same is in writing, dated subsequent to the date bereof and duly executed by
the Parties.

XXVE NOTICES

26.01 For purposes of this Agreement, all official communications and notices ameong
the Parties shall be deemed sufficient if in writing and shall be (1) mailed, registered or certified
mail, postage prepaid, return receipt requested, or (2) delivered by a nationally recognized
ovemight air or gronnd courier servige to the addresses set forth below:

City: Director, Parks and Recreation Departtient
City of San Antonio
P.O. Box 839966
Ran Antonio, Texas 78283-3966

Grantee: President,
San Antonio Botaniedl Garden Seciety, Ine.
555 Funston
San Antonio, Texas 78209

Such Notice shall be deemed received within three (3) days after deposit in the U. S. mail or on
the first business day after deposit with an overnight air or ground courier service. Notice of
change of address by either Party raust be made in writing and mailed to the other Party’s last
kniown address within five (5) business days of such. c}:ange

VI, PARTIES BOUND

27.01 This Agreement shall b binding on and inure to the benefit of the Parties hereto
and their r%pect;ve heirs, executors, administrators, legal representatives, snccessors and
assigns, except as otherwise expressly provided herein.

XXVIL RELATIONSHIP OF PARTIKS

28.01 Nothing contained herein shall be deemed or construed by the Parties hereto, ot
by any third party, as creating the relationship of principal and agent, partners, joiit venturers or
any other similar such relationship between the Parties hereto.

XXTX. DESIGN DEFECTS

20.01 City acknowledges that Giaiites shall have no liability for design. defects and
City’s only recourse for design defects shall be against the Architect, provided however, Grantee
shiall reasonably cooperate with City at po material cost to Grantee, to pursue the cotrection of
such defects. This provision shall survive termination of this Agreement.
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XXX. TEXAS LAW TO APPLY

30.01 This Agreement shall be construed under and in accordance with the laws of the
State of Texas, and all obligations of the Parties created hereunder are performable in Bexar
County, Texas.

XXXi. GENDER

31.01 Words of any gender used in this Agreement shall be held and construed to
include any other gender, and words in the singular number shall be held to include the plural,
nnlegs the context otherwise requires.

32.01 The captions contained in this Agreement are for convenience of réference only,
and in ho way limit or enlarge the terms and/or-conditions of this Agicement.

EXECUTED IN DUPLICATE ORIGINALS; each of which shall have the full force and
cffect of an original this the ___ dayof o 5. :

CITY OF SAN ANTONIQ SAN ANTONIO
BOTANICAL GARDEN SOCIETY, INC.

By:

Sheryl Scalley
City Manager

Date:

ATTEST: — _ Date:
City Clerk

APPROVED AS TO FORM:

City Attorney
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I BBEDA Ordinsnce Compll
A. SBEDA Program

The CITY has adoptsd 4 Small Business Foonomic Development Advocaty Ordinance
{Ordinance No. 2010-06-17-0531 and ss amended, also refered fo 23 “SBEDA” or “the SBEDA
Program™), which is posted on the City’s Economic Development (EDD) website page and is
also available in hard copy form upon request to the CITY. TheSBEDA Otdinance Compliance
Provisions contaiired in this section of the Agreement are governed by the ferms of this
{rdinance, as well as by tifﬁ terms of the § EDA Ordinance Policy & Procedive Mamial

: 1t Oré and my subsaqumt ammdmenfs to ihis

Grantes understands and agrees that the following provisions shall be requiremients of this
conmcg and by 11;3 exmtmm Gram & eommﬁs m oomp%y wzﬁl these; reqmremm%s In &e

stbwﬁtmctmg gaai mcludcd in éhxs wntract ‘@3’3@' su'brrmimg ﬁie Vend!or S‘uéconfm  Waiver
Request forin (which is available at htipffirww sanantoiito. gov/SBO/Forms.aspe).
Grantee’s Waiver request must fully docament sulseontractor unaz?a:lablhfy despite the Gra.ntee 'S
good faith efforts to comply with the goals. Such documesitation shall include all good faith
efforts made by Grantee includirig, but pot Hmited fo, which subeontiactors Were contacted (with
phone numbers, e-mail addresses éad mailing addresses, as applicable) and the msthod of
fostact,

C. Definitions

Afftrmative Procurement Initiatives (APT) — Refers to various Small Business Enﬁerprise
Minority Business Entetprise, andfot Women Business Enterprise {(“SIMIWBE™Y ?regram tools
and Solicitation Incentives that are used to enconrage greater Prime aud subcontract participation
by SAMIWBE firms, including bondisg assistance, evaluation preferences, sabeontracting goals
and joint venture incentives. (For full deseriptions of these and othier S/M/WBE program tools,
sée Section T, D. of Astachmient A to the SBEDA Ordinance.)



Centralized Vendor Registrmon Systemt (CVE) — a mandatory electronic systemm whereln the
C1ty requxres all prospectwe ﬁrms that are mady, wﬂimg and abie to seil gs or semces te the

Commrttee for meamrmgreiahve avm%ab Fand : AP e
by Industry or commodity codes, aud for establishing Annual Aspirational Geajs and Ccntxacb

by-Contract Sisbcontracting Goals.

Certification or “Certified” — the process by which the Small Business Office (SBOj staff
determmesa firnt to be a bona-fide small, sinority-, women-owned, or emerging small business
enterprise. Emerging Small Business EBterprises (BSBEs) are autoriatically eligible for
Cert:fcazxen # SBEs. Any firn may apply for inultiple €erfifications that cover each am% EVErY
status category (e, SBE, ESBE, MBE, or WBE) for which it is able 1 satis
standards. The SBG st may contract theﬁe Services to a regional Cettification ages
entity. For purposes of Cenification, the City gccepts apy firm that i cereif
government entities and ofher organizations idsnitified hergin that have adopted
standards and pmwéums similar to those followed by the SB{}} pravided the prosges
satisfies the eligibility tequirements set forth in thiy Ordinanice in Section MLE.6 of Atiachmer

A,

Comm V : MIWBE firm perfm a Commercially Useful Punction
wﬁen 1t is resmﬁsibie for exacumtm ﬁf a distinct element of the work of the contract and is
carrying out its responsibilities by denially performing, staffing, managmg and supemsmg the
work involved. To. perforn a Cammercraﬂy Usefist Function, the SAMMWEE fim must also be
tract, for negotiating price,
- quality, ordemng the maﬁeﬂai and mstailmu {where ap;ﬁm%ﬂe} ané
pay!’ng; for the maﬁma’i itself. To determine whether an. S/M/WBE Sim is pe
Cemmemzaﬁy Useful Fﬁnmﬁ an evaluation ninst be %rfﬁmed of the amowi af work
subcentracted, normal industry practices, whether thie smiount the SAM/WBE firm s to be paid
under the contract is commensarate with the work it Is actually performing and the SIM/WBE
credit claimed for its performance of the work, and ofhier relevent factors. Specifically, an
S/M/WBE firm does not perform a Commercially Useful Function if its role is limited to thatnf
an éxtra pﬁ%ﬁmpa&f ine tmswm contract or project through voiich fimds are passed in order
_ i - fngfl and useful SIM/WBE participation. when in similar
5 el SMWIE ﬁrms do not participate, there is tie such role performed. The
use of S/M/WBE fittns by Gtantee to perform such “pass-through” or “condui” functions tht
are riot comtnercially useful shall be viewed by the CITY as fraudulent if Grantee attempts to
obtain credit for such S/M/% BE participation towards thie safisfaction of S/M/WBE participation
goals or oﬁmr APT participation requirements. As sugh, under such circumstances where &
; y usefizl fimetion is not achially performed by the S/M/WBE firm; the Grantee shall
not be ngen credit for the pamczpemon of its S$/M/WBE subcontractor or joint venture parfner
towards atiainment of S/M/WBE utilization goals, and the Grantes and SIM/WBE G may bé
subject 1o sanctions and penalties in accordance with the SBEDA Ordinance.

Good Fuith Efferts — documentation of the Grantee™s intent to comply with S/M/WBE Program
Goals and procedures including, but not limited to, the following: (1) documentation within a
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solicitation response reflecting the Grantee’s commitment to comply with SBE or M/WBE
Prograia Goals #s established by the GSC for 2 partieular contract; or (2) documentation of
efforts made toward achieving the SBE or M/WBE Program Goeals {e.g., tinely advertiserents
in appropriste trade pablications and publications of wide gensral cireulation; timely po ting of
SBE or M/WBE subconiract opportnnities on the City of San Anfoma website; solicitations of
bids/proposals/qualification statements from all qualified SBE or M/WBE firras listed in the
Small Business Office’s directory of certified SBE or MVWBE finms; correspondence from
qualified SBE or M/WBE firms documenting their unavailebility to perform SBE or M/WBE
contracts; documentation of efforts to subdivide work into smaller quantities for subeontracting
putposes to enhance opportunities for SBE or M/WBE firms; documentation of a Prime
Contractor’s posting of a bond covering the wotk of SBE or M/WBE Subeontractoss;
documentation of efforts to assist SBE or M/WBE firms with obiaining financing, bonding or
" insurance reguired by the Grantee; aud documentation of consultations with frade asseefations
and eonsultants that répresent the inferests 6f SBE and/or M/WBEs in order to; 1dent1f§f qualified
atid avaitable SBE or M/WBE Subcontraciors} The appropriate foith dnd content of Granfee’s
ﬁe' Faith Efforts documentation shafl be i accordance with the SBEDA Ordinance as
' gd in the SBEDA Policy & Procedure Manual,

?;I’GBZﬁne Firm — a business that has been certified by U.S. Swiall Business Administiation for
participation in the federal HUBZone Program, as established nnder the 7997 Sruall Busitess
Reauthorization Act. To qualify asa HUBZone firm, a siall business must meet the following
criteria: (1} it must be owned and Comtrolled by U.S. citizens; (2) at least 35 percent of its
employees must reside in & HUBZone; and (3) its Principal Place of Business must be tocdted in
a HUBZone within the San Antonic Metropolitan Statistical Ares. [Ses 13 CER. 126200

(1995).]

Independently Owned angd Operated —ownership of an SBE firim must be difect, independent
and by Idividuals only, Ownership of an M/WBE firm may be by Endividuals andfor by other
businesses provided the ew&ip interests in the M/WBE firm cap satisfy the M/WEE
eligibility requirements for ownership and Control as specified hefein in Section TE.6. The
M/WBE firm must also be Independently Cwned and Operated in the sense that i cannot be the
subsidiary of another firm that does fiot itself {'&t&d in ¢ombination with the eertifisd MW
firm} satisfy the eligibility reguirernenits for M/W BE Cerification.

jidual — 21 adult person that is of tegal majority age.

Tudi
Indugixy Ca $ — procwement groupings for the City of San Astonic Inclugive of
Consimetmn Arvchitecral & Engiaeermg (A&E), Professional Services, Other Services, and
Goods & Supplies (i.e., manufacturing, wholesale and retail distribution of commodities), This
termn fdy Sometimes be reforred o es “bustness categories.”

Minority/Women Business Enterprise (M/WBE) - firm that is certified as a Small Business
Enterprise and also as either a Minotity Business Enterprise or as 2 Womes Business Enterprise,
and which is at least ffty-one percent (51%) owned, managed and Coatrolled by one or niore
Mim:ﬁy Group Members and/or women, and that is ready, willing and able fo sell goods or
services that are purchased by the City of San Antonio.

A-3



M/WEE Directory — 4 listing of minority- and women-owned businesses that have been
sertified for participation in the City’s MYWBE Progeam APTs.

Minority Busisess Enterprise (MBE) ~ any legal entity, except 2 joint venture, that is
apgamzed o engage in for-profit transactions, which is certified 2 Smaft Buginiess Enterprise and
also as being at least fifty-ane peroent (519%) owned, managed aund ¢otitrolled by one or more
Mitiority Grotip Members, and that is teady, willing and able to sell goods or serviges that are
purchased by the CITY. To qualify as an MBE, the enterprise shll meet the Significant Business
Presence requifement as defined herein. Unless othérwise stated; the termy “MBE” a5 used in fhis
Ordinance is ot Inclusive ofwomen-owned business enterprises (WBES),

Minority Grounp Menbers — Aftican-Americans, Hispanic Americans, Asian Americans and
Native Americans legally residing in, or that are citizens of, the United Stetes or its terdtoties, as

defined below:

Afican-Americans: Persons having origins in any of the black racial growps of Africe as
well as those ;dent;ﬁe& ag Jamaican, Trinidadian, or West Indian.

Hispanic-Americans; Persons of Mexican, Puerto Rican, Cuban, Spanish or Central and
South Ametican origin.

Asian-Americans: Persons having origins in4ny of the original peoples of the Far Bast,
Southeast Asia, the Indian subcontinent or the Pacific Islands.

Native Amerioans: Persons having no Tess that 116" peteentdge otigin in any of the
Native Amietican Tribes; as tecognized by the U8, Departiment of the Interior, Rureait of

Tndian Affairs and as demonstrated: by possession of personal fribal role documents,

Originating Deparfient — the CITY department or suthorized representative of the CITY
which issues solicitations or for which a solicitation Is issued.

Paysent ~ doflars actually paid to Grantees andfor Subcontragtors and vendors for CITY
contracted goods and/or services.

Prime Contractor — the vendor or dontractor to whom a purchase otder or contract is issued by
the City of San Antenio for putposes of providisg goods or serviees fof the City, Fer piirposes
of this Agreément, this termn refers 1o the Grantes.

Relevauit Markeiplace — the geographic market area affécting the S/M/WBE Program as
determineéd for purposes of collecting data for the MGT Studies, and for detemmmg eligibility
for participation under various programs establishied by the SBEDA Ordinarics, is defined as the
San Antomio Mefrepohitan Statistical Area {SAMSA} currently mclndmg the counties of
~ Ataseosa, Bandera, Bexat; Comal, Guadalupe, Kendall, Wiedina and Wikon.

Responsible — & firm which is capable in all respects to folly perform the contract requirements
and has 'the intcgrity and relizbility which will assure pood faith performance of contract
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Respousive —a firm’s submittal (bid, response or propesal) conforms in all material respects to
the solicitation (nvitation for Bid, Request for Qualifications, or Request for Propesal) and shall
include compliance with SIM/WBE Program requirements.

San Antonip Metropohitan Statistical Ares (SAMISA) ~ also known a5 the Relevant
Marketplace, the geographic masket ares from which the CITY’s MGT Studies analyzed ¢ortract
utilization and availability data for disparity (currently including the comnties of Atascosa,
Bandera, Bexar, Comal, Guadalupe, Kendall, Medina and Wilson).

SBE Directory - a listing of small businesses that have been cerfified for participation in the
City's SBE Program APis.

SBE Subcontracting Program — an API in which Prime Contrictors or veridors are required to
make Good Faith Eiffbrts to sobcontract a specified percentage of the value of prime contract
doltars to cértified SBE firms. Such subc niracting goals inay be set and applied by the 68C on
& contract-by-contract basis to those types of contracts thet provide subcontract oppottunities for
perforiing Commercially Useful Functions wherein there have been ongoing disparities in the
wtilization of available SBE Subcontractors. |

When speeified by the GSC, the SBE Subcontracting Plan or Good Faith Bfforts plan submiited
by Grantee may also be required to reflect Good Faith Bfforts that a Prime Contractor ot vendor
has taken {or commits to taking in the case of solicitations that do not include a detailed seope of
work or these in which price canniot be considered a factor in evaluation), toward attainment of
subcontracting goals for SBE firins,

Signi sints ~to qualify for this Pregeany, a S/M/WBE must be héadquirtersd
or have a significant business presence for at least one year within the Relevant Marietplase,
defined as: ay established place of business in one or moze of the ¢ight counties that ke np the
Sat Antonio Metropolitan Statistical Area (SAMSAY, from which 20% of ifs full-time, patt-time
anid conteact eaployces are regularly based, and from which a substantial role in the S/M/WBE's
performance of a Commercially Useful Function is conducted. A location utilized solely as 2
post office box, nmail drop of telephone message center or anty combination thereof, with ne offier
substantial work fimction, shall fiot be constrized 1o constitute a significant business presesice,

Sralt Business Enterprice (SBE)—a corporation, partriership, sole propristorship o sther fegal
entity for the purpose of making 2 profit, which is Independently Owned and Opersted by
Individuals legally residing in, or that are cifizens of, the United States or ifs tertitories, and
which meets the U.S. Small Business Administration (SBA) size standard for a semrail business in

disstry(ies) and meets the Sigriificant Business Presence requirerents as defined

Small Business Office (SBO) — the office within the Economic Development Deépartment
(EDD) of the CITY that is primarily responsible for general oversi ht and administration of the
S/M/WBE Program.

Small Business Office Manager ~ the Assistant Director of the EDD of the CITY that is
responsible for the management of the SBO and ultimately rasponsible for oversight, tracking,
motiitoring, administration, iinplemerrtation and reporting of the S/M/WBE Program. The SBO
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Manager is also respensible for enforcement of contractor and vendor compliance with contract
participation tequirerents, and ensuring that overalt Program goals and objectives aremet.

Small Minerity Women Business Enterprise Program {SM/WBE Program) ~ the
combination of SBE Program and M/WBE Program featires cantamed in the SBEDA

Ordinance.

Subcontractor — any vendor or confractor that is providing goods or services fo a Prime
Contractor or Grantes in furtherance of the Prime Contracior’s performance under a contiact or
purchiase order with the City. A copy of eacly binding apreement between the Grantes and its
subcontractors shall be submitied 4o the CITY prior o execution of this contract Agresment and
any contract mopdification Agreement.

Suspensio ~ the femporary stoppage of the SBE or M/WBE firm's benefi tal participation in
the CI’I‘Y’S S/MIWB‘"? Program fot a finite period of time due to chfmlative sontract payments
, /WBE firm received during a fiscal year thatexceed a certain ¢ threshold as set forth
in Secfm MET of Attachinent A to the SBEDA Ordinance, or the tet porary stoppage of
Grantee’s andfor S/M/WBE firm’s performanre and yayment wder CITY contracts dus fo fhie
CITY’s imposition of Penalties and Satictions set forth in Section HILE.13 of Attackment A 1o
the SBEDA Ordinance.

Subeontractor/Supphier Htﬂxz&tm Plan - a binding part of this contract Agesetiient witich
states the Orantee’s committnent for the use of Joint Ventuwre Partners and / or
Subcontractors/Suppliers in the performance of this coniract Agreement, and states the parng,
seope of work, and dollar value of work to be perforned by each of Grantee’s Joint Ve e
patmers and S‘s&bceriramorsfsgap;ﬂiem in the course of the performance of fhis contract
specifying the SAVWBE Cettification category for each Joint Venture partger and
Subeotitractor/ 'Supplier, as-approved by the SBO Manager. Additions, deletions or modifications
of the Joint Venture peartuier or Subconfrastor/Supplier names, scopes of work, of dollar vahues of
work 10 be performed requires an amendment to this Agreement to be approved by the IEDD

Dizestor of designee.

Wonien Busimess Enterprises (WBEs) - any iega{ entdy, except a joint vepture, that is
ovganized to engage in for-profit trensactions, that is certified for purposes of the SBEDIA
Ordivarice a8 being a Small Business Enterprise and that {5 at least fifty-one percent (51%)
owagd, managed and Controlled by one or more pon-minorfly women Idividuals that are
lawfiilly residing in, ot are citizens of, the United States or its tervitories, that is ready, wi willing
and able o sell goods or services that are purchased by the City and that mests the Significant
Busitess Presence tequirernents as defitled herein. Unless otherwise stated, the term “WBE” as

used in this Agreement 13 not inclusive sf MBEs.

Compliance — General Provisi

As Grantee acknowledges that the terns of the CITY’s SBEDA Ordinance, as amended, together
with all requirements, guidelinies, and procedures set forth in the CITYs SBEDA Policy &
Procedure Manusa! are in furtherance of the CITY s efforts at economic moelusion and, moreover,
that such terms are part of Grantee’s scope of work as referenced in the CITYs formal
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solicitation that formed the basis for contract award and subsequent execution of this Agreement,
these SBEDA. Ordinaice requirements, guidelines and procedures are hereby incorporated. by
reference info this Agreement, anid are considered by the Parties to this Agreement to be material
terms. Grantes voluntarily agrees to fully comply with these SBEDA progeam tenmis & a
condition for being awarded this contyact by the CITY. Without Tmitation, Grantes firther
agrees to the following tetms as part of ¥s contract compliancé responsibilities under the SBEDA

Program:

. Grantee shall cooperate fully with the Small Business Office and
othet CITY departments in their data eollection and mionitoring
efforts regarding Grantee’s wiflization and  payment of
Subcontractors, - S/M/WBE fitms, and HUBZone fitms, s
applicable, for their performance of Commercially Use
Fanctions on this-contract including, but not Hmited to, the tlmeiy
submission of completed forms and/or docurmentation promulgated
by SBO, thiough the Originating I}ﬁpartment pursuant o the
SBEDA Folicy & Provedure Manual, tinely enfry of data idio
wronitoring systenis, and sasuring the Haely cfampkance of s
Subcontractors with this ferm;

2. Grantee shall cooperate fuiiy with any £ITY or SBO mvestigation
gané shall alse tespond truthfully and prosmptly to any CITY or
5BO inquiry) regarding possible non-compliance with SHEDA
fequiremienits on the part ofﬁmazea or its Subcontraciors o

suppliers;

3, Grantee shall permit #he SBO, upont reasousbie netics, ©
undertake inspections as necessary inchiding, but nat limited to,
contract-related conesponéance records, documents, payroil
récords, daily logs, invoices, bills, cancelled checks, and wotk
preduct, and to interview Subcontracters and workers to determine
whether there has been 2 violation of the ters of this Agreenient:

4. Grantee shall imimediately notify the SBG, i writing on the
Change to Ulilization Plan founn, thmﬁgh the Originating
Dé¢partment, of any proposed chatiges to Grantee’s Subcontractor /
Supplier Utilization Plan for this contract, with as explanation of
the riecessity for such proposed changes, mc]udmg docurnentation
of Good Feith Efforts made by Grastes to teplace fhe
Subtontractor / Supplier in accordance with the applicaple
Affirmative Procurement Iuitiative. All proposed changes to the
Subcontractor / Supplier Utilization Plan mcludmg; but wot limited
to, proposed self-pérformence of wotk by Grantee of work
previously designated for performance by Subcostractor ot
supplier, substitutions of new Subcontractors, terminations of
previously designated Subceatractors, or reductions in the scope of
work and valiie of work awarded to Subcontractors or supphers,
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shall be subject to advanced writien approval by ‘the Originating
Pepartment and the SBO.

5. Gmmee sha’li munediate%jf mﬁfy the Ofiginaﬁﬁg '}:}eparmem agd
as well as any ir&zasfex or chenge in its OWIlﬁrshlp or busmess
stiuctiire.

6. Grantse shall retain all records of its Subicontractor payments for
thits contract for a minimem of four years, or as requscf by state
law, following the conclusion of this coitract or, in the event of
litigation concerning this contract, for a misimum of four years, or
as required by statg law, following the final determination of
litigation, whichever is later.

7. I instances whereln the SBO determings that 4 Comercially
Useful Fanction is not dotpally bemg peffariied by theapplicable
S/M/WEE or HUBZene firms listed in a Grantee's. Subicomtrastor /
Supplier Utilization Plan;, the Grantes shall not be given cmda' for
the participation of its SINM/WBE or HUBZone subtonitractor(s) or

_ joint venture parther(s) toward attaiiment of SMWBE oF
HUBZone firm utilization geais and the Grantee and iis hsted
S/M/WBE firms or HUBZone firms may be subject to saneffons
and penalties in aceordance with the SBEDA Ordinance:

8. Grantee acknowledges that the CITY will not execute 4 congtagt oF

issue a Notiee 16 Prooced forthis project watil the Grantee and each
of is Subcontictors for this project have registered ahdlor
maimtained active states in the CITY’s Centralized Vendor
Regxstrauon Systetn, and Grantee has tepresented fo CITY wihich
primary commodity codes each registered Subcontractor will be
performing under for thifs contract.

E. SBEDA Program Compliarice — Affirmative Proourement Initiatives

The CITY has applied the following contract-spesific Affirmative Procurement Initiative (APD
to this contract. CONTRACTOR hereby acknowledges and agroes that the selected APY
requirement shall alse be extended to any change order or subsequent contract modification and,
absent SBOs granting of a waiver, that s full compliance with the following APY terms and
conditions are material to its satisfactory peiformance under this Agréement:

M/WBE Subconfracfiug Program. In accordance with SBEDA Ordinance Section L D. 2.
(b), this contract is being awarded pursuadt to the M/WBE Subcontracting Program.
CONTRACTOR agtees 10 subconfract at least twenty-two percent (22%) of the ot
indicated on the 010 and Subcontroctor/Supplier Utilization Flan for this project of its prine
contract value to certified MFAWBE firms headquartered of having 4 significant business presence
within the San Antonio Metropolitan Statistical Area (SAMSA). The Subcontractor / Supplier
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Utzhzatlon Plan that CONTRACTGR submﬂted to CITY with its response for this canﬁrac:i (o,

contract), and ahat coritainis ﬁze nanies of the certified M!’WB& Sszcamzmmrs 1o be ugesd by
CONTRACTOR on this contract, the respective percenteges of the totel prime contract dellar
value 1o be awarded and performsd by each M/WBE Subeontractor; and documentation
including a description of sach M/WBE Subcontrastor™s scope of work and confirmation of gach
M/WBE Subcontractor’s commitmetit fo perform sichi scope of wotk for an agreed upon dallar
amotnt is hereby attached and incorperated by refeence info the mulerial terms of this
Agreement. In the absence of a waiver granted by the SBQ, the failure of CONTRACTOR to
attain this subcontracting goal for M/WBE fimm parmx;)ai:ion in the Wfﬂﬂﬁ%ﬁ% of a
Commercially Useful Function under the terms of its contract shall be a material breach and
grounds for termination of the contract with the CITY, and iay result in debasment from
perforaiing future CITY confracts, w;thﬁqidmg; of paynient for refairiage equal to the dollar
amount of the underutilization below the agreed upon M/WBE. suhconttacmg gasi&, and/or shall
be sitbject to-any other remedies. ava:labl& buider fhc- ertis of this Agreement for vielations of the
SBEDA Orilinance, or under any otherlaw, .

Segmented M/WBE Goal. In aceotdanse Wlﬁ’t SBEDA. Ordinance Section HL D. 2. (), duis
contiact is bemg awaz’ded pursuant to Sepmiented MIWBE Goals. CONTRACTOR agrees to
subcontract af least swo pere%f (2%} the amouni indicoted on z%e 610 and

Subconiractor/Supplier Utili Plan jor this project of the contract va} ¢ to a certified
Aftican American Business Enterprm (AABE). fi o or 4 significant
busiess presefice within #ie San Antdnio Meteopolitan Statisti 4 § . This two
percent (29) subcontracting gaai wxﬁ also {:mmt {oward the aforementioned i ___Ey-twa persent

(22%) MIWBE subeortoacs ppReE L
CONTRACTOR submitted to CI’X"Y ?&aﬁ’% its tespen‘ae for this canﬁ:aﬁ (% as appropmaté, thet it
agmmsu@mz&&jl"ﬂ“;'.5‘3"" e Proposat nie; itract),
the natties of the certified AABE Subwnmors 10 be used by CON 4 14
thie respective percentages of the total prime contract doliar value to be aviarded and pcsfafmaé
by each AABE Subcentracter, and documentation mclm‘img a deseription of each AABE
Subconiratior’s. serfp of work and confirmation of each AABE Sulb 'imml- s compitment to
Izﬁrfm sweh scope of work for an agreed upon dellar amount is hereby eftached and
ﬁy :ef@rem into the niaterial terms of this Agreement. In the abisence of & waiver
g;aate& by the SBO, the failure of CONTRACTOR to attain this sibeontracting goal for AABE
firm participation in the performance of a Commercially Useful Punction under the terms of its
contract shafl be a material breack and grounds for termination of the Contract with the CITY,
and may result in debarment from performing futare CITY contraets, withholding of payment for
retainage cqual to the dollar amount of the underutilization befow the agreed upon AABE
subcontracting goal, and/or shall be subjest to any other remedies available under the teems of
this Agreement for violations of e SBEDA Ordinance, or under any other faw.

Subeontraetor Diversity: The City of San Anfonlo strongly encoursges sach bidder to be as
inclusive as po~31b§e and to reach out fo all segments of the M/WBE commumity in its efforts to
exercise good faith in achleving the M/WBE subcontracting goal of 22% and AABE
Subcontracting goal of 2% that have been established for this centract. While the relative
availability of ready, willing, and sble fnrs within various ethnic dnd gendér categories will
vary significantly from confract to contract based upon the particular trades that are involved,



overall in the San Antonio Constrisetion industry, as reflected in the City’s Centralized Vendor
Registration system for the ymonth of December 2014, Affican-American owned fitms represent
approximately 2.93% of available subcontractors, Hispanic-American firms represent
appromnately i7. K}% As;an Ammcan ﬁrms represent approxmmteiy 1. 14%, Natwe Amemcan

of ava:iable censimctlon subcen‘:m&t@m

F. Commercial Nondiscriminafion Policy Coraplisrice

oenmne fo campiy wuﬁ the CITY’S Cammm;aiNondimmmﬁ ?@Hcy, gy ﬁescnbeej naéer
Sectmta EII C. 1. thhe SEEDA Qrdn:(azm As partﬁfsaeﬁ ot I:ance, Gramee shal’ it

ag any
' cempaay “shall pmwde equal oppotunity for
icipate in all of its public sector a&d | privite secie
subcoaimcﬁng and supply oppartmﬁes p ided that nothing contained in this clause shal
?rehfbit or limit otherwise lawiul efforts to etfy ﬁﬁ? ot @fmaﬁa&p?am disir I‘;ixat@n ﬁm

and agrées t&a% 4 material Vt(}Eﬁtlﬁn of T.hiS dlanse sh ,1 be conszdered a material breach of this
Agreement and may restﬁt in ierrmnazwn of this Agreemént, disqualification of the company
from participating in €ITY gontracts, or other sanctions. This clause is not enforceable by or for
the benefit of, and creates m} oblfgatam to, any third party. Grantee’s oertification of its
compliance with this Cormmercial Nanéwcnmmm Policy as submitted fo the CITY pursisnt
o the solicitation for this conteact is hereby incorporated nto the material terms of this
Agresment. Grantee shall incorpotate this clause into each of its Subcontractor and suppliet
agreements entered into purstiant to CITY contracts. (

G. Prompt Payment

Upon execution. of t‘ms contract by Grantee, Geantee shall be required to submit to CITY
CCUT 0 ayinent infortation with each invoice regatding each of its Subcontractors,
inclading HUBZone Subcortractors, to énsire that the Grantee’s reported  subcontract
participation is sceurate, Grautee shall pay its Subcontractors in compliance with Chapter 2251,
Texas Government Code (the “Prompt Payment Act”) within ten days of receipt of payment
from CITY. fn the event of Grantee’s noncompliance with these prompt payment provisions, no
final retainage on the Prime Contract shall be released to Grantee, and no new CITY contracts
shail be issued to the Grantee vntil the CITY’s audit of previous subcontract payments is
complete and payments are verified to be in accordance with the specifications of the confract.

E. Wiolations, Ssnctions and Peralties

In addition fo the zbove terms, Grantee acknowledges and agrees that it is 2 violation of the
SBEDA Otrdinance angd a4 material breach of this Agresment to:
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Fraudulently obtatn, retain, or sttempt to obtaln, 6r aid epother in Srandulently dbtaining,
retaining, or atempting to obtain or retain Certification status a5 an SBE, MBE, WBE,
M/WBE, HUBZone firm, Emerging M/WBE, or ESBE for purposes of benefitting from
the SBEDA. Crdinance;

Wiltfully falsify, conceal or cover up by a trick, scheme or device, 5 misterial fact or
makg-eny false, fictitious or fraudulent staternents or representations, or make use of sy
false writing or document, knowing the same to contain any false, fictitions or fraudulerdt
statement or entry purstantto thie térms of the SBEDA Ordinanos;

Willfully obstruct, impede or attempt to obstruct or impede any authorized official or
eniployee who is investigating the qualifications of a business entity which has requested
Certifioation as an $/M/V/BE or HURZone fitm;

Fraudulently obtain, atfempt to obiain or aid another pexson fraudulently obtalning or
attempting to obtain public. monies to which the person is not entitled undér the terms of
the SBEDA Ordinance; and -

Make false statemonts 1o ady entity that asy other cutity is, of fs not, cerfified as au
S/M/WBE for putposes of the. SBEDA Ordinance.

Any person who violates the provisions of this seotion shall be subject to the provisions of
Section L E. 13. of the SBEDA Crdinance and any other penaliiés, sanctions and remedies
gvailable under law including, but not fimited tos

1.

g

Suspension of contract;
Withkiolding of funds;

Reselssion of contract baséd upon & materal breach of contract pertaining to SIV/WEE
Program complisunes; '

Refusal to accept 4 response or proposal; and

Disqualification of Grantee or other business fisin Fom elisibility for providing goods or
services to the City for aperiod not to exceed two years fupon City Council approval),
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EXHIBIT B

Budget Summary - Local Park Grants Program

l San Antonio Botanical G arden Family Adverniture Garden
¢ GRANT FUNDED | GRANT NON-GRANT NON-GRANT ELEMENT
[TEMS | sUBTOTAL | FUNDEDITEMS | SUB-TOTALS TOTALS

 Project Name:

I PROFESSIONAL SERVICES e — O s
‘Pre-Agreement Costs ‘ i
_____ " Beginning Date: | o B S W | o -
A. Permits and surveys _ $ 1,000 P 1600

B. Plans and specificatioris $ - $ 360,000 5 360,000

.

i CONSTRUGTION

A. Consituction < paving, walls and slewark 865,000 |

B.,_éf)dﬁsti'uction' - nigtivie lardstaping I & - & 393 000 3 393,000

C. gConstmc;ibh - other landscaping

D. Utities 200,000 $ . is 260,000

E.iExhibits, finishes, site features 760,000 g 448,700 5 1,206,700

F- ‘Restrooms and conicessions building $ 175,000 $ - $ 175,000

O A VM AV U A N SRR VUV s

G. Contingangy $ - 3 236,300 $ 236,300

H. éSignage $ . $ 25,000 ¢ & 25,000

| $ .
4 $ _

M. z § )

* 'Match amount cannot excaed: Urban Outdoor-$1,000,000. Gutdoor-5400,000; Siiall | Sum of Grant+ ,
{Community-$75,000 ) ) Non-Grant & 3‘561"‘%_&

T ‘ ]
AMOUNT[ § 1,009,000 |




