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ANORDINANCE 90 15-04-30-0336

AUTHORIZING THE EXECUTION OF A FUNDING AGREEMENT
WITH THE SAN ANTONIO BOTANICAL GARDEN SOCIETY, INC. IN
AN AMOUNT NOT-TO-EXCEED $1,000,000.00 FOR THE BOTANICAL
GARDEN FAMILY ADVENTURE GARDEN, A 2015 GRANT FUNDED
PROJECT FROM THE TEXAS PARKS AND WILDLIFE URBAN
OUTDOOR RECREATION GRANT PROGRAM.

* * * * *

WHEREAS, on August 21, 2014, City Council approved the submission of a grant application and
acceptance upon award of up to $1,000,000.00 for the Botanical Garden Family Adventure Garden; and

WHEREAS, on January 22, 2015, the Texas Parks and Wildlife Commission approved a $1,000,000.00
grant that will be used toward construction of the Family Adventure Garden at the San Antonio Botanical
Garden; and

WHEREAS, the City-owned Botanical Garden, located at 555 Funston Place, was opened to the public on
May 3, 1980; and

WHEREAS, chartered in 1980, the San Antonio Botanical Garden Society, Inc., (Society) a 501 (c)(3)
non-profit organization, was specifically established in support of the Botanical Garden; and

WHEREAS, the mission of this organization is to support the Botanical Garden in its role of inspiring
people to connect with the world of plants, and understand the importance of plants in our lives; and

WHEREAS, the Society has collaborated with the City to bring major capital improvements to the
Botanical Garden such as: the Lucile Halsell Conservatory, the Sullivan Carriage House, the Auld House,
acquisition of Funston properties, Texas Native Trail revitalization, upgraded children’s facilities, extensive
landscape lighting, and master planning; and

WHEREAS, as part of their continuing efforts to support, improve, educate and serve the city’s growing
community, the Botanical Garden intends to construct improvements on recently purchased land adjacent to
the Botanical Garden which may include a new garden entry, educational facilities and a family adventure
garden; and

WHEREAS, the construction of these improvements is anticipated to be completed in approximately two
years; and

WHEREAS, this funding agreement, between the City and the San Antonio Botanical Garden Society, Inc.,
will be executed in compliance with the Small Business Economic Development Advocacy (SBEDA)
Program, which requires contracts be reviewed by a Goal Setting Committee to establish a requirement
and/or incentive unique to the particular contract in an effort to maximize the amount of small, minority,
and women-owned business participation on the contract; and

WHEREAS, the Goal Setting Committee set a 22% Minority/Women Business Enterprise (M/WBE)
subcontracting goal and a 2% African American Business Enterprise (AABE) subcontracting goal; and
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WHEREAS, the San Antonio Botanical Garden Society, Inc. has committed to 22% MWBE and 2%
AABE subcontractor participation; NOW THEREFORE:

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO:

SECTION 1. The City Manager or her designee, or the Director of the Parks and Recreation Department
or his designee, is authorized to execute a funding agreement with the San Antonio Botanical Garden
Society, Inc. (SABGS) in an amount not-to-exceed $1,000,000.00 for the Botanical Garden Family
Adventure Garden, a 2015 Grant Funded project from the Texas Parks and Wildlife Urban Outdoor
Recreation Grant Program. A copy of the funding agreement, in substantially final form, is attached hereto
and incorporated herein for all purposes as Attachment 1.

SECTION 2. Payment not to exceed the amount of $1,000,000.00 in SAP Fund 46099000, General
Obligation Capital Project, SAP Project Definition 26-00637, Botanical Society (Family Adventure
Garden), is authorized to be encumbered and made payable to the San Antonio Botanical Garden Society,
Inc., for development of the Botanical Garden Family Adventure Garden.

SECTION 3. The financial allocations in this Ordinance are subject to approval by the Director of
Finance, City of San Antonio. The Director of Finance may, subject to concurrence by the City Manager or
the City Manager's designee, correct allocations to specific SAP Fund Numbers, SAP Project Definitions,
SAP WBS Elements, SAP Internal Orders, SAP Fund Centers, SAP Cost Centers, SAP Functional Areas,
SAP Funds Reservation Document Numbers, and SAP GL Accounts as necessary to carry out the purpose
of this Ordinance.

SECTION 4. This ordinance is effective immediately upon the receipt of eight affirmative votes;

otherwise, it is effective ten days after passage.

M A Y O R
Ivy R. Taylor

PASSED AND APPROVED this 30th day of April, 2015.

APPROVED AS TO FORM:

)

W XAND
Wartha G. Sepeda, /{c/ing City A@mey
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Agenda Item: 10
Date: 04/30/2015
Time: 11:03:29 AM
Vote Type: Motion to Approve
Description: An Ordinance authorizing the negotiation and execution of a $1,000,000.00 funding agreement with
the San Antonio Botanical Garden Society, Inc. for the Botanical Garden Family Adventure Garden, a
2015 Grant Funded project from the Texas Parks and Wildlife Urban Outdoor Recreation Grant
Program [Gloria Hurtado, Assistant City Manager; Xavier D. Urrutia, Director, Parks & Recreation]
Result: Passed
Voter Group Not Yea Nay Abstain Motion Second
Present
Ivy R. Taylor Mayor X
Roberto C. Trevino District 1 X X
Alan Warrick District 2 X X
Rebecca Viagran District 3 X
Rey Saldafia District 4 X
Shirley Gonzales District 5 X
Ray Lopez District 6 X
Cris Medina District 7 X
Ron Nirenberg District 8 X
Joe Krier District 9 X
Michael Gallagher District 10 X

http://cosaweb/Votelnterface/Default.aspx 4/30/2015



Attachment I

STATE OF TEXAS  § . -
§ FUNDING AGREEMENT ~ SAN ANTONIO
COUNTY OF BEXAR § BOTANICAL GARDEN SOCIETY, INC.

This Agreement (“Agreement™) is hereby made and entéred into by and between
the City of San Antonio ("City"), a Texas municipal corporation, acting by and through its City
Manager  purswant to  Ordinance  No. , . dated

, 2015 and Sasi Antohio Botanical Gardcn Socigty, Ine. (“Grantee"), a
Texas hon-profit c‘fcxfp()ratlon acting by and throtgh its Président; hereto duly authorized.

WHEREAS, the San Antonio Botanical Garden Society, Inc.; was chartered in. 1980 as &
501(c)(3) ncm—proﬁt otganization, to support the City-owned Botanical Garden, located at 555

Funston Place, and

WHEREAS, the Grantee has partnered with the City to bring major capital fmprovements
to the Botanical Garden as part of the Grantee’s continuing efforts o suppott, improve, educate
and serve the.city’s growing community; and

WHEREAS, the Grantee intends to construct improvements on tecently purchased land
adjacent to the Botanical Gatden which may include a niew garden entry, educational facilities
and a family adventure garden; and

WHEREAS, on Angust 21, 2014, City Couneil guthotized the submission of a grant
application and the acceptance of up to $1 ,000,000.00 upon awaid frofin the Texas Parks and

Wildlife Department (TPWD) Urban Outdoor Recreation Grant Program for the implementation
of the Botanical Garden Family Adventure Garden in Council District 2; and

WHEREAS, on January 22, 2015, the TPWD approved a $1,000,000.00 grant to be nsed
toward conistruction of the Family Adventure Garden (“Project™) at the San Antonio Botanical
Garden; and

WHEREAS, Grantee will raise all funds to fulfill the TPWD match requirement; and

WHEREAS, Grantee will serve as manager for the completion of the planned addition of
Family Adventure Garden at the San Antonio Botanical Garden;

NOW THEREFORE, the parties hereto (“Parties”) severally and collectively agree, and

by the execution hereof are bound, to the mutual obligations herein contained and to the
performance and accomplishment of the tasks hereinafter described.

L TERM

1.01  This Agreement shall continue in full f_orce and effect from the date of execution
by the Parties until the Project, as defined in Section 2 below, has been completed,



1.02  In the event that TPWD terminates the Grant duc to non-compliarice with grant
regulations, this Agreement will terminate. In the event of such termination, City and Grantee
will not be responsible for providing any additional funding for the complenon of the Project.

IL. GENERAL RESPONSIBILITIES

2.01 Provided Grantee receives the funding described in Section 6.01, Grantee shall
perform. the services and activities described in this Agreement. The funds provided for under
this Agreement shall only be used for the Project at the San Antonio Botanical Garden.

2.02 Unless written notification by Grantee to the contrary is received and approved by
City, Grantee’s President shall be Grantee’s designated representative respensible for the
administration of this Agreement on bebalf of Grazitee.

2.03  ‘The Parks and Recreation Director (“Director”} er his designie, is responsible for
the administration of this Agreemgent on behalf of City:

204 Comriunications between City and Grantee shall be directed to the designated
representatives of each as set forth in Sections 2.02 and 2.03 hereinabove.

[l COMPLIANCE WITH FEDERAL, STATE AND LOCAL LAWS

3.01 Grantee agrees to manage and implemenit all portions of the planmed Project at the
San Antonio Botanical Garden.

3,02 Grantee warrants and represents that it will comply with all Federal, State and
Local laws and regulations applicable to Grantes, and to Grantee’s use of City Funds,

3.03 To the extent applicable, Grantee agrees to abide by the following laws in its
expetiditures of City Funds;
(&) Chapter 252 of the Texas Local Government Code; or other competitive contracting
processes allowed for as express exceptions to Chapter 252.
(B) Government Cede provisions regarding performance and payment bonds on certain
Public Works contracts (copies of required bonds must be provided to City prior to
the start of construction).
Government Code chapter 2258 and Ordinance No. 71312 regarding Prevailing Wage Rate
regulations required for certain Public Works Contracts, including ensuring that is constroction
contractor submit certified payrolls to the City on a weekly basis utilizing the form required by
the Wage and Hour office of CIMS.

IV. LEGAL AUTHORITY

401 Grantee represents, warrants, assures, and guarantees that it pessesses the legal
authority, pursuant to any proper, appropriate and official motion, resolution or action passed ot
taken, to enter into thi§ Agteement and to perform the responsibilities herein required.



4.02  Grantee represents, warrants, assures and guarantees that the undersigried has full
legal authority to execute this Agreement on behalf of Grantee and to bind Grantee to 4ll terms,
performances and provisions herein contained.

V. PERFORMANCE BY GRANTEE

501 Grantee, in accordance and compliance with the terms, provisions and
requirementts of this Agreement, shall contract with a design consultant for plans associated
with the Project.

V1. FUNDING AND ASSISTANCE BY CITY

6.01 In considerafion of Grantee’s performance of all services and activities set forth in
this Agreement, City agrees te reimburse Grantee for all Eligible Expenses (as defined in Section
8.01) ineurred hereunder. Notwithstanding any ether provisions of this Agreetient, the total of
all payments and other obligations made or incorred by City shall not exceed $1,000,000.00.

602 City shall not be obligated nor liable under this Agreement to any party, other
than Grantee, for payment of any monies or provision of any goods or services.

6.03 Grantee will be solely responsible for previding all mateh funding reguired for
receipt of TPWD grant funds.

6.04  City will be respotisible for all reporting reguired by TPWD for the TPWD Grant
and Grantee agrees fo promptly provide any clarification requested and/or documentation needed
by City to submit such reports.

VIL RECEIPT, DISBURSEI\&ENT_AND ACCOUNT

7.01 Grantee understands and agrees that it shall maintain a numbered account for the
receipt and disbursement of all funds received pursuant to this Agreement and further agrees that
all checks and ‘withdrawalg from such account shall have itemized documentation in support of
the use of such City funds.

7.02 Grantee agrees to maintain records that will provide aceurate, current, separate, and
complete disclosure of the status of any funds received pursuant to this Agreement. Grantee
further agrees:

(A) That maintenance of said records shall be in compliance with all terms,
provisions, and requirements of this Agreement and with all generally accepted
accounting practices; and

(B)  That Graritee’s record system shall contain sufficient documentation to provide, in
detail, full support and justification for each expenditure.

7.03  Grantee agrees to retain all books, records, documents, reports, written accounting
policies and procedures and all other relevant materials (“Records") pertaining to activities

3



pertinent to this Agreement for a minimum of four (4) years after the termination of this
Agreement.

704 In ordér fo be reimbursed for Eligible Expenses, Grantee shdll submit to City a
report indicating the amount of funds expended, the payee, the date paid, the purpose of the
payment, and provide supporting documentation, in such detail as City may request, including
but not necessarily limited to, a copy of the paid invoice(s)-

705 Grantee agrees that reimbursement shall amount to fifty percent (50%) of all
invoices received, to expend TPWD Grant furids, The reniaining fifty percent (50%) shall
represent the Grantee’s required mateh funding.

7.06 City agrees to provide Grantee written notice regarding any expenditure the City
reasoniably determiiies to be outside the permissible parameters of this Agreement. Grantee shall
have thitty (30) days from receipt of such notiee to curg the defigiency or, in the event that
payinent has been made to Grantee, refund to the City those fands, determined to:

(A) Have not been spent by Grantee strictly in accordaniee with the terms of this
Agregfient; or

(B)  Notbe supported by adequate docunentation to fully justify the experidittire.

{C) In the event Grantee is mot satisfied with the determination of City that an
expenditure was outside the permissible parameters of this Agreement, Granteg
shall have the right to r‘glster an appeal of that deeision wifli the Director,

) » allowing Grantge to present evidence directly fo

Director. After such hearing Director shall render a decision and such decision
shall be final. City will net be responsible for reimbursement of any expenditure
that is declined by TPWD. "
707 Unless City has questions concerning an expendifure by Grantee, City- agrees to
provide payment to Grantee on a quarterly basis upon receipt of a request for reimbursement as
defined above.

7.08 Upon termination of this Agreement, should any expense or charge be
subsequently disallowed or disapptoved using the same criteria as set out in Section 6 as a result
of any auditing or monitoring by City, Grantee shall refind such amount to City within thirty
(30) calendar days of City’s writtet request therefore. wherein the amount disallowed or

disapproved shall be specified.

VIII. ALLOWABLE EXPENDITURES AND OWNERSHIP OF PROPERTY

8,01 Grantee miay use the fuuds provided under fhe terms of this Agreement for the
cost of Basic Services, as defined in Exhibit B, TPWD Budget Summary — Local Park Grants
Program - Grant Funded Items. Expenditures of the funds by Grantee provided under this
Agreement shall only be allowed if incurred directly and specifically in the performance of and
in compliance with this Agreement and all applicable city, state and federal laws, regulations
and/or ordinances.

8.02 The following shall not be considered Eligible Expenses utider this Agreement:
4



{A)Persotine] costs, salaries or wages paid directly by Grantee, except as allowed
by 8.01 above

(B) Travel or mileage

(C) Costs or fees associated with attendance at meetings, seminars, or conferences

8.03  Procurements and/or purchases which st be appmved pursuant to the terms of
this Agreement shall be conducted entirely in ag¢ordance with all applicable terms, provisions

and regpirements hereof.

IX. FURTHER REPRESENTATIONS. WARRANT

IES AND COVENANTS

9.01

A

(B)

(©
(D)

Grantee futther represents and wartants that as of the date hereof:

All information, data or reports heretofore or hereafter provided to City 18, shall
be, and shall remain complete and accurate in all material respects as of the date
shown on the information, data, or teport, and that sinee said date show, shall net
have undergoti¢ any significant change without written notice to City.

It is fimancially stable and capable of fulfilling its obligations under this
Agieement and that Grantee shall provide City immediate wiritten notice of any
a;é‘vers‘e matena;l changg i the financial condition 6f Grantee that may materially
d rily effect ity o’bhgatlons herenrider.

No htlgation or proceedings are presently pending or to Grantee’s kiowledge,
threateried against Grantee

None of the provisions contained herein confravene or in any way conflict with
the authority under which Grantee is doing business or with the provisions of any
existing indenture or agreement of Grantee.

X. ACCESSIBILITY OF RECORDS

10.01 At any time during normal busimess hours and as often as City may deem
necessary, upon. three (3) days written notice, Grantee shall make all of its records pertaining to
this Agreement available to City or any of its authorized representatives, and shall permit City or
any of its authorized representatives to audit, examine, and make excerpts and/or copies of same.

10.02 Grantee agrees and represents that it will cooperate with City, at no charge to the
City, to satisfy, to the extent required by law, any and all requests for information received by
City undes the Texas Public Information Act or related laws pertaining to this Agreement.

XI. MONITORING AND EVALUATION

11.01 Grantee agrees that City may carry out reasonable monitoring and evaluation
activities, and Grantee shall provide reasonable aceess to City for such activities, so as to ensure
compliance by Grantee with this Agreement and with all other laws, regulations and ordinances
related to the performance hereof.



XTI1. INDEMNIFICATION

12.01 Grantee covenants and agrees to FULLY INDEMNIFY, DEFEND, and
HOLD HARMLESS, the City and the elected officials, employees, officers, directors,
volunteers and representatives of the City, individually and collectively, from and against
any and all costs, claims, Jiens, damages, losses, expenses, fees; firtes, penalties; proceedings,
actions, demands, causes of action, liability and suits of any kind and natur A .cludmg but
not limited to, personal or bodlly injury, death axd property damage, made upon the City
directly or indirectly arising out of, resulting from or related to Grantee’s activities under
this Agreement, including any acts or omissions of Grantee, any agent, officer, director,
representative, employee, or Grantee consultant or subcontractor of Grantee, and their
respective officers, agents employees, directors and representatives while in the exercise of
the riglits or performance of the duties mder this Agresment. The indémnity provxded for
in this paragraph shall ot apply to any liability resilting from the negﬁgence of City, its
officers or employees, in instances where such negligence causes persoital injury, death, or
property damage. IN THE EVENT GRANTEE AND CITY ARE FOUND JOINTLY
LIABLE BY A COURT OF COMPETENT JURISDICTION, LIABILITY SHALL BE
APPORTIONED COMPARATIVELY IN ACCORDANCE WITH THE LAWS FOR THE
STATE OF TEXAS, WITHOUT, HOWEVER, WAIVING ANY GOVERNMENTAL
IMMUNITY AVAILABLE TO THE CITY UNDER TEXAS LAW AND WITHOUT
WAIVING ANY DEFENSES OF THE PARTIES UNDER TEXAS LAW.

12.02 The provisions of this INDEMNITY are solely for the benefit of the parties
hereto and not intended to create or grant any rights, contrachial or otherwise, to any other
person or entity. Grantee shall advise the City in writing within 24 hours of any claim or demand
against the City or Grantee known to Grantee related to or arising out of Grantee’s activities
under this Agreerment and shall see to the investigation and defense of such claim or demand at
Grantee’s cost. The City-shall have the right, at'its option and at its own expense, to participate in
such defénse without relieving Grantee of any of its obligations under this paragraph.

XIII. INSURANCE

13.01 Granteg agrees to obtain all insurance coverages (except for prof“essxonal liability
insurance) with minimum limits of rot less than those limits delineated in Section 13.04
(Insurance table) and provide a Certificate of Insurance and Endorsement that niames the City as
an additiorral insured. Grantee shall cause the Architect to obtain professional liability insurance
with the minimum limited delineated #n Section 13.04.

13.02 Prior to the commencement of any work under this Agreement, Grantee and
Architect shall furnish copies of all required endorsements and an original completed
Certificate(s) of Insurance to the City’s Parks and Recreation Department, which shall be clearly
Iabeled “San Antonio Botanical Garden Family Adventure Garden” in the Deseription of
Operations block of the Certificate. The original Certificate(s) shall be completed by an agent
and signed by a person authorized by that insurer to bind coverage on its behalf. The City will
not accept Memorandum of Insurance or Binders as proof of insurance. The original
certificate(s) or form must have the agent’s original signature, including the signer’s company
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affiliation, title and phone number, and be mailed, with copies of all applicable endorsements,
directly from the insurer’s authorized representative to the City. The City shall have no duty to
pay or perform under this Agreemerit xmfil such certificate and endorsernents have been received
and approved by the City’s Parks and Recreation Depariment. No officer ot employee, other than
the City’s Risk Manager, shall have authority to waive this requirement.

13.03 The City reserves the right to review the insurance requirements of this Atticle
during the effective period of this Agreement and any extension or renewal hereof and to modify
insurance coverages and their limjts when deemed necessary and prudent by City’s Risk
Manager based upon changes in statutory Taw, court decisions, or circunistances surrounding this
Agreeritent. In no instance will City allow modification whereupar City midy incur increased

risk.

13,04 Grantee’s and Architect’s fihancial integrity is of interest to the City; therefore,
subject to Grantee’s and Architeet’s right to maintain reasongble deductibles in such amounts as
are approved by the City, Grantee and, with respect to the professional and liability policy only,
Architect shall obfain and maintain in full force and effect for the duration of this Agreement,
and any extension hereof, at Grantee’s and Architect’s sole expense, insurance coverage Wwriften
op. a0 oceurrence basts, unless otherwise indicated, by companies authorized and admitted to do
business in the State of Texas and with. an A.M Best’s rating of no less than A~ (VH), in the
followitig types and for-an amoumt not less than the amouiit listed below:

TYPE AMOUNTS
1. Workers' Compensation Statutory

2. Employers’ L1ab1hty

$1,000,000/31,000,000/$1,000,000

3. Broad Form Commercial General
Liability Insurance to include coverage for
the following:

a. Premises/Operations

b. Independent Contractors

c. Products/Completed Operations

d. Personal Injury

e. Contractual Liability

£ Damageto property rented to you

For Bedily Injury and Property Damage of
$1,000,000 per cocurfence; ‘
$2,000,000 General Aggregate, or its
equivalent in Umbrella or Excess Liability
Coverage

f. $100,000

4. Business Automobile Liability
a, Owned/leased vehicles
b. Non-owned vehicles
¢. Hired Vehicles

- Combined Single Limit for Bodily Injury

and Property Damage of $1,000,000 per
oceurrence

5. Professional Liability Instrance (claums
made form)

| $1 000, 000 per cldim fo pay on behalf of

the insured all surns which the insured shall
become legally obligated to pay as
damages by reason of any act, malpractice,
error or omission in professional services.
Architect shall provide coverage for an

~




T additional 12 months after the completion
date of the contract.

13.05 Grantee agrees to require, by written contract, that all subcontractoss providing
goods or services bereunder obtain the same insurance coverages required of Grantee
herein, and provide a. certificate of insurance and endorsement that names the Grantes and the
City as additional insureds. Respondent shall provide the City with said certificate and
endorsement prior to the comimencenient of any work by the subcontractor. This provision may
be modified by City’s Risk Manager, without subsequent City Council approval, when deemed
necessary and prudent, based upon changes in statutory law, court decisions, or gircumstances
sutrounding, thig agreement. Such medification may be enacted by letter signed by City’s Risk
Manager, which shall become & part of the contract for all purposes.

13.06 As they apply to the limits required by the City,
request and without expense, to receive copies of the pol , declaration page and all
endorsements thereto as they apply to. the limits required by ﬂae C"" ¥% and may require the
deletion, revision, or modification of particular poelicy terms, conditions, limitations. br
exclusions (except where policy provisions are established by law or regulation binding upon
either of the parties hereto or the underwriter of any sich pob;cles' . Grantee and Architect shall
be required ‘to comply with any such requests and shall submit a copy of the replacement
certificate of insurance to City at the address provided below within 10 days of the requested
change. Grantee and Architect shall pay any costs incurred resulting from said changes.

the' City shall be entitled, upon

City of San Antonio
Atin: Parks & Recreation Departtiient
P.O. Box 839966
San Antonio, Texas 78283-3966

13,07 Gratee and Architect (to the exteiit the same applies to professional lability
insurance) agree that with respect to the above required insurance, all insurance policies are to
contain or be endorsed to contain the following provisions:

(A) Name the City; its officets, officials, employees, volunteers, and elected
tépresentatives as additional fiigureds by endorsement s respects operations and
activities of, or on behalf of, the named insured performed under contract with the
City, with the exception of the workers® compensation and professional liability
policies;

(B) Provide for an endorsement that the “other insurance™ clause shall not
apply to the City of San Antonio where the Grantee is an additional insured shown
on the policy;

(C) Workers® compensation and employers’ liability policies will provide a
waiver of subregation in favor of the City.

(D) Provide thirty (30) calendar days advance written notice directly to City of
any suspension, cancellation, non-renewal or material change in coverage, and not
less than ten (10) calendar days advance notice for nonipayment of premium.



13.08 Within five (5) calendar days of a suspension, cancellation or non-renewal of
coverage, Grantee and Architect shall provide a replacement Certificate of Insurance and
applicable endorsements to City. City shall have the option o suspend Grantee’s and Architect’s
performance should there be a lapse in coverage at any time during fhis contract. Failure to
provide and to maintain the required insurance shall constitute a material breach of this

Agreement.

13.09 In addition to any other remedies the City may have upon Granfee’s failure to
provide and maintain any insurance or policy endorsements to the extent and within the time
herein required, the City shall have the right to order Grantee to stop work hereunder, and/or
withtiold any payment(s) which bevome due to Grantee hereunder until Grantee demonstrates
compliance with the requirements hiergof.

13.10 Nothing herein contained shall be construed as limiting in any way the extent to
which Grantee may be held responsible for payments of damages to persons or property resulting
from Grantee’s and Architect’s or its subcontractors™ performanee of the work covered under this
Agreement, subject to the limitations set forth in Section 29 hereof.

13.11 Itis agreed that Grantee™s and Architect’s insurance shall be deemed primary and
non-contributory with respect to any insuranee or self ingurance carried by the City of San
Antonio for liability arising out of operations under this Agreement,

13.12 It is understood and agreed that the insurance required is in addition to and
separate from any other obligation contained i this Agreement and that no claim or action by ot
on behalf af the City shall be imited to insugatice coverage provided.

XIV COMPLIAN CE WIT H SMALL, MINORITY AND WOMAN-OWNEB BUSINESS

" OPPORTUNITY ; POLICY

14 01 Grantee is hercby ad‘vxsed that it is. tﬁe policy of the City of San An'tonio that
practical opportumty to pammpate in the perfonn an;ce of publie contraots In all events, Grantec
shall comply with the City’s Small Business Econemic Development Advocacy Program,
contained in San Astenic Ordinance No. 2007-04-12-0396, and the amendments theretd in
copnection with the award of the construction contract(s). Said ordinances are ncorporated
herein for all purposes, as if fully set forth herein. Grantee agrees that Grantee will not
discriminate against any tadividual or group on account of race, color, sex, age, religion, national
origin or disability and will not engage in employment practices which have the effect of
disoriminating against employees or prospective employees because of race, color, religion,
national origin, sex, age or disability. Grantee further agrees that Grantee will abide by all
apphcable terms and provisions of City’s Non-Discrimination Policy, City’s Small, Business
Economic Development Advoeacy (SBEDA) Policy and City’s Equal Opportunity Affirmative
Action Policy, these policies being available in City’s Department of Economic Develapment,
Division of Internal Review and the City Clerk”s Office in connection with the Parking Facility.

14.02 Grantee agrees to comply with any and all SBEDA goals assigned to this
9



Agreement as outlined in Exhibit A, SBEDA Ordinance Compliance Provisions,

14.03 Grantee agrees that if material deficiencies in any aspect of its SMWBE utilization
plan as set out in its Project are found orif Grantee does not meet the SMWBE goals as specified
by the City’s Department of Economic Development, whichever is less, as a result of a review or
investigation. coriducted by City’s Department of Economic Development, Grantee will be
required to submit a wiitten teport to City’s Department of Ecoriomi¢ Development, Grantee
will also be required to submit a supplemental Good Faith Effort Plan (GFEP) indicating efforts
to resolve any deficiencies.

XV. NONDISCRIMINATION

1501 As a party to this contract, Grantes understands and agrees to comply with the
Non-Diserimination Policy of the City of sap. Antonie contamed in Chapter 2, article X of the
City Code and further, shall not diseriminate on the basis of ¥ace, color, rehgmn national origin,
gex, sexnal oplentation, gender identify, vetefas status, age or Jisability, unless exempted by state

or féﬁeml Taw, or as otherwise established herein.

W

XVL CONFLICT OF INTEREST

16.01 Grantee covenatits that neither it nor any niember of its governing body or of its
staff presently has any interest, direct or indireet, whigh would conflict il any manner or deptee
with. the performance of serviees required to be performed under this Apreement. Grantes
further covenants that in the performance of this Agreement, no persons having such inferest
shall bie employed or appointed as a member of its governing body or of its staff.

16.02 Grantee further covenants that o member of its goversing body or of its staff
shall possess any interest in, or use their position for, a purpose that is or gives the appearance of
being motivated by desire for private gain for themsélves or others, partisularly those with which
they have family, business, or other ties.

16.03 No member of City’s governing body or of its staff who exereises any function or
responsibility in the review or approval of the undertaking or carrying out of this Agreement
shall:

(A)  Participate in any decision relating to this Agreement which may affect his or her
personal interest or the interest of any corporation, partnership, or association in
which he or she has a direct or indirect interest;

(B) Have any direct or indirect interest in this Agreement or the proceeds thereof.

XVI. POLITICAL ACTIVITY

17.01 None of the activities performed herennder shall involve, and no portion of the
funds received hereunder shall be used, either directly or indirectly; for any political activity
including, but not limited to, an activity to further the election or defeat of any candidate for
public office or for any activity undertaken to influence the passage, defeat or final content of
Tocal, state or federal legislation. ' "
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XVII1. RIGHTS TQ PROPOSAL AND CONTRACTUAL MATERIAL

18.01 All finished or unfinished reports, documents, data, studies, surveys, charts,
drawings, ‘maps, models, photographs, designs, plans, schedules, or other appended
documentation to any proposal or confract, and any responses, inquiries, correspondence and
related material submitted by Grantee, shall, upon receipt, become the property of City.

XIX. CONTRACTING

19.01 Any work ot services contracted hereunder shall be contracted only by wiitten
contract or agreement and, unless specific waiver is granted in writing by City, shall be subject
by its terms to- each and every provision of this Agreement. Compliance by contractors with this
Agreesent shall bé the responsibility of Grantee. Grantee is responsible to ensure that all permits
required for the activities unider this Agreemetit are obtaitied.

19,02 City shall in no event be obligated to any third party, including any sub-contractor
of Grantee, for performance of or payment for work or services.

XX. CHANGES AND AMENDMENTS

20.01 Except when the ferms of this Agreergent expressly provide otherwise, any
alterations, additions, or deletions to the terms hereof shall only be by amendtient in writing
executed by both City and Grantee under authority granted by formal action of the Parties”
respective governing bodies.

20.02 It is understood and agreed by the Parties hereto that changes in logal, state and
federal rules, regnlations or laws applicable herefo may oceur during the term of this Agreement
and that any such changes shall be automatically incorporated into this Agreement without
written amendiaént hereto, and shall become a part hereof as of the effective date of the rule,
regulation or law.

XXI. ASSIGNMENTS

21.01 Grantee shail not transfer, pledge or otherwise assign this Agreement; any interest
in and to sase, or any claim arising thereunder, without fitst procuring the written approval of
City. Any attemipt at transfer, pledge or other assignment shall be void ab initio and shall confer
no rights upon any third person.

XXIL SEVERABILITY OF PROVISIONS

22.01 If any clause or provision of this Agreement is held invalid, illegal or
unenforceable under present or future federal, state or local laws, including but not limited to the
City Charter, City Code, or ordinances of the City of San Antonio, Texas, then and in that event
itis the intention of the Parties hereto that such invalidity, illegality or unenforceability shall not
affect any other clause or provision hereof and that the remainder of this Agreem.ehi shall be
construed as if such invalid, illegal or unenforeeable clause or provision was never contained
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herein; it is also the intention of the Parties hereto that in lieu of each clause or provision of this
Agreement that is invalid, illegal, or unenforceable, there be added as a part of the Agreement a
clause or provision as similar in terms to such invalid, illegal or unenforceable clause of
provision as may be possible, legal, valid and enforceable.

23,01 Upon default by Grantee in the performance of its obligations hereunder, Cxty'
shall give Grantee notice of the same and Grantee shall hiave 30 days following receipt of writt
notice of default from City (or such ressonably longer time as may be necessary provxded
Granitee commences the cure within 30 days and continuously and diligently pursues the cure to
completion) to cure sueh default. If Grantee fails to timely cure such default, City niay purste
all remedies available in law or at equity andfor other rights City may have in ﬂns; Apteer
provided that it is expressly agreed that neither Party hereto shall have the right io seek
consequential or punitive damages against the other for any default unider this Agreement.

23.02 Upon default by City in the performance of its obligations hereunder Gratitee
shall give Citynotice of the same and City shall have 30 days following receipt of written notice
of default from Grantee (or such reasonably longer time as may be necessary provided City
commences the gire within 30 days and confinuously and diligently pursues the cure to
oomipletion) to: cure such default. If City fails to timely cure such default, Graitee: mdy pursue
all remedies available in law or equity andfor other rights Grantee may have in this Aprecment,
subject to the limitations set forth in Section 23.01.

XXIV. NON-WAIVER OF PERFORMANCE

24.01 No waiver by either Party of a breach of any of the terms, conditions, covenants
or guarantees of this Agreement shall be construed or beld to be a waiver of any sucoeedmg or
preceding: breach of the same or any other témm, goundition, covenant or guarantee herein
contained. Further, any fatlure of either Party to insist in any one or more cases upon the strict
performance of any of the covenants of this Agreement of to exercise any option herein
contained, shall in no event be construed as a warver or relinquishment for the future of such
covenant or eption. In fact, no waiver, change, modification or discharge by either Party hereto
of any provision of this Agresment shall be deemed fo have been made or shall be effective
unless expressed in writing and signed by the Party to be charged.

2402 No act ot omission of eithier Party shall in any manner impair or prcjudme any
right, power, privilege, or remedy available to either Party hereunder or by [aw or in equity, such
rights, powers, privileges, or remedies to be always specifically preserved hereby.

2403 No representative or dgerit of City may waive the effect of the provisions of this
Article without formal action from the City Council.

XXV. ENTIRE AGREEMENT

25.01 This Agreement constitutes the final and entire agreement between the Parties
hereto and ¢ontains all of the terms and conditions agreed upon. No other agreements, ofal er
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otherwise, regarding the subJect matter of this Agreement shall be deemed to exist ar to bind the
Parties hereto unless same is in writing, dated subsequent to the date hereof and duly executed by

the Parties.

XXVI. NOTICES

26.01 For purposes of this Agreement, all official communications and notices among
the Parties shall be deemed sufficient if in writing and shall be (1) miailed, registered or certified
mail, postage prepaid, retun reoelpt requested, or (2) delivered by a nationally recognized
overnight air or gronnd courier service ta the addresses sef forth below:

City: Director, Parks and Recreation Department
City of San, Antonio
P.O. Box 839966
San Anitonio, Texas 78283-3966

Grantee: President,
San Antonio Botanigal Garden Society, Inc,
555 Funston
San Antonio, Texas 78209

Such Notice shall be deemed received within three (3) days after depesit in the U.S. mail or on
the first business day after deposit with an ovem1ght air or ground courier service. Notice of
change of address by either Party must be made in weiting and mailed to the other Party’s last
known address within five (5) buginess days of such change.

VII. PARTIES BOUND

27.01 This Agreement shall b binding on attd inure to the benefit of the Parties hetreto
and their respective heirs, executors, admitistrators, legal representatives, successors and
assigns, except as otherwise expressly provided herein.

XXVIIL. RELATIONSHIP OF PARTIES

28.01 Nothing contained hercin shall be deemed or construed by the Parties hereto, 6t
by any third party, as creating the relationship of principal and agent, partners, joint venturers or
any other similar such relationship between the Parties hereto.

XXIX. DESIGN DEFECTS

2901 City acknowledges that Giantes shall have no liability for design defects and
City’s only recourse for design defects shall be against the Architect, provided however, Grantee
shall reasonably eooperate with City at no material cost to Grantee, to pursue the cotrection of
such defects. This provision shall survive termination of this Agreement.
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XXX. TEXAS LAW TO APPLY

30.01 This Agrecmgnt shall be construed under and in accordance with the laws of the
State of Texas, and all obligations of the: Patties created hereunder are performable in Bexar
County;, Texas.

XXXI. GENDER

31.01 Waords of any gender used in this Agreement shall be held and construed to
inelude any other gender, and words in the singular number shall be held to include the plursl,
nnless the context otherwise requires.

XXXII. CAPTIONS

32.01 The captions contained in this Agreement aze for convenience of réference only,
and in no way Heit or enlarge the terms and/or-congditions of this Agreement.

EXECUTED. IN DUPLICATE ORIGINALS, each of which shall have the full force and
effect of an otiginal this the ___ day of s .

CITY OF SAN ANTONIO SAN ANTONIO
BOTANICAL GARDEN $0

CIETY, INC.

L — By.
Sheryl Sculley
City Manager

Date;

ATTEST: _ Date:
City Clerk

APPROVED AS TO FORM:

City Attorney
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The CITY has adopted 4 Small Busimess Eoovomic Development Advocaty Ordinance
{Ordinarice No. 2010-06-17-0531 and asaménded, also referred to as “SBEDA” or “the SBEDA
Program’™), which is posted on the City’s Economic Developrient (EDD} website page and is
aIso avmlable in hard copy fmm upon rsquest to the CITY The SBEDA Ordinatce Compliance

g erned by the‘ terms. ! ﬂns

esta’bhshed by‘i ﬁle CI'E‘Y"
enced | ,,..‘E.QAOrdIA
£ he exes

used in this st ;;m of the Ag‘éement shail be subjact to th‘e same expatxded deﬁumons dnd
meanings as giver those tering it the SBEDA Oxdinance and as further mterpreted in the
SBEDA Policy & Procedure Manual. )

and sxg!aed SBO pmmrﬂgated Si »‘ ‘
: sind MW Esabeontracnnggoalsshan e

Wajver Reguest - A Graritee may request, for gead cause, 2 full of partial Wazver of asmcrﬁed
sabcotracting goal included in fhis contract by subrmumg the Vendor Subcontracting Wm
Request form (which is available at httpffwerw sanantonio.gov/SBO/Forms.asp
Grantes’s Waiver request must flly document subcontractor unavaxlabxhty despite the: Gramee s
good faith cfforts to comply with the goals. Such documesitation shall include all good faith
efforts made by Grantee including, bat not Hrited to, which subsontiactors were contacted (with

phone gumbers, esmail addresses and mailing addresses, as applicable) mnd the method of
Sontact.

Afirmafive Procm'emen; Initiativés (APT) — Refers to various Small Busioess Enterpnm
Minority Business Entéfprise, and/ot Women Business Enterpiise (“SIM/WBE?) Program tools
and Solicitation Incentives that are used to enconrage greater Prime and subcontract partlmpatmn
by S/M/WBE firms, ircluding bonding assistance, evaluation preferences, subcontracting goals
and gomt venture incertives. (For fiull descriptions of these and other S/M/WBE program toois,
see Section 1L D, of Aftachment A to the SBEDA Orditisines.)




Centrafized Vendor Regi 4: o
City requires all. prospecnve firms that are ready, willing and able to sell goods or semcw te tﬁe
City to register. The CVR. system assigns a upique identifir to each registramy :
required for the purpose: of subxmﬁmg sohcttanon responses and invoices, and far o

payments from. the City. The CVR-as identifiers a1 also used by the Goal §
Committes for measuring relativ ¥ and tracking milization of SBE and M/ :
by Industry ér commiodit codes, and for establishing Annigal Aspzratlonal Goals and Comr,act.

by-Contract: Snbsentmc&ng Goals.

Certiﬁcahen or “Certified” — the process by whlch the Small Busms Ofﬁcc (SBO vsta;ff
: Untabeabona-ﬁdesmaﬂ nority wnet . 5

'E); for which it is able to’ Wzsfy chg:bth&‘
gervices to a regional Cettification apency or other
i accept; any ;ﬁxm ﬂmt is certiﬁad hy local

govemmcnt enfmes and othet 3
standards and procedures: similar to those foﬂb. :

sansﬁ&s the elipibility requirements set forth in lﬁls' o&dmm in Sez: ion IILE.6 of Amdmxent

wheu it is responsiblc for -execution
carrying otit its responsibilities by scmially p

work involved. To. perfomi aCommercxally Usefu! chtion-; ﬂz MIWBE o Be
mponsiblc wzth reSpect o mawfals and supphes nsed on the contract, for negemtmg price,
i a{ and mstallmg (where ap,phcab‘le) and

subcantrazted nommi mdust;j pfactx ces, whether t}ie artiount the S’/MIWBE f frm is o be pmd
nnder the centract 1s commensurate thh the work it is actual peﬁmmmg and the S~' i

SMWBE fim docs nnt pettém a Conzmercxaﬂy Useful Func i 'fs' role i lS llmate;d to thatof '
an Extra participant in, St n:m, contract or project through vwhich funids are passed in order
’ e perar&nce £ meaniuefl and useful SIM/WBE pﬂthclpat:{on, when o similar
tmnsamons in whtch S/M/WBE frms do not partlcxpate them i vor such re}e performed "Fhe

are ndt commarc&ﬁﬁy useﬁ!l shaII bc v;e‘Wed by the CETY as fraudn}ent if Gmnte\, attemprm to
obtain eredit for such S/M/WBE participation towards the satisfaction of $/M/WBE participation
goals ot other API paxﬂcxpanon requirements. As such, under such circummstances where a

commerciaﬂy usefizl fismetion is not actually performed by the S/M/WBE firm; the Grantee shalt
not be given, credit for the participation of its S/M/WBE subcontractot of joint venture partner
towards atisfnment of S/M/WBE utilization goals, and the Grantes and SINYWBE firm may be
subject to sanctions and penalties in accordance with the SBEDA Ordinance.

Good Faith Efforts — documentation of the Grantee’s intent to comply with S/IM/WBE 1 Program
Gasdls and procedures including, but not Jimited to, the following: (1) documentation withiin a
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sohcrtatxen response reﬂecnng the Grantee s comymitment to cemply thh SBE or M/WBE

; 1ali) éri Staternents from a]i quahﬁed‘SBE or MY B
Small Busmess Oﬁices direcﬁory of certified SBE of M/WB! ﬁrms, mzrespondence ﬁ'om

purposcs to enhance opportmimca for SBE or M/WBB firmis; documentauon of a ane
Contractor’s posting of a bond covering the wotk of SBE or M/WBE Subeontractors;
documentation of efforts to assist SBE or M/WBE frms Wxﬂa obtammg ﬁnancmgu bondmg ot
'msur:ancereqmred by the Grantee; and documentation t vith tra {
opulants that répresent the mteresm of SBE and/or MWBE; in erder 10 1dentify

it clors,) The appropriate fotti 4nd content of Grantee’s

{ ] 'fh E i_rxs"doeﬁmeniatxon bshaﬁ be i accordance with the SBEDA Otdinatioe as
ed n the SBEDA Policy & Prosedure Masu

part)clpa.non in, fhe federa'
Rmuthonzamm Act To Labf:i'

employees must resxde ina HUBZO& 5 and (3) 1ts Prmcxpa! Plice ef Bumess must be tocited in
a HUBZone within the San Antonio Metropolitan Statistical Arca. {See 13 CFR. 126200

(1999).]

Independently Owned and Opemted - ewne:shlp of an SBE firm muist be divect, mdenendent
ané by Individunls only. Otwris v ; ndi a
businesses provided the awnersb«tp interests in the M/WBE firm oan '
elgihhty reqmrcnmnts for ownel“s}np and Centrel as spemf ed herem in Sec_

subs;dtary of another fir that does ﬂot ﬁse!f (axid in combmaﬁon thh tIxe cet e
firm} satisfy the efigibility réquirements for MPW BE Certiffcation.

Tedjvidaal — 25 adult person that is of Hegal majority age.

lndusiry Ca%egmaes - procurement groupings for the City of San Antonioc mlusm of

sction, Architectoral & Engineeting (A&E), Professional Services, Other Sers ices, and
Goods & Supphes ("1 e, manufacmnng, wholesale and retail distribution of commodities). This
term oAy Somegnies be referred to g5 “business categories.”

Minoiity/Women Business Enterprise (M/WBE) - firm that is certified as a Small Business
Enterpnse and also as either a Minotity Business Enterprise ot as a Wit Basiness Enterprise,
and which is at least fifty-one percént (51%) owned, managed and Controlled by one br miore
Mlmmy Group Members and/or women, and that is ready, willing and able to sefl goods or
servives that are purchased by the City of San Anfonio.
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M/WBE Ditectory — 4 listing of minority- and women-owned businesses that have been
sertified for patticipation irr the City’s M/WBE Program APTs.

- e

Minority Bausteess Enterprhe (MBE) ~ any legal -entity, exc L joinit venture, that is
-organized 1o engage in for-profit transactions, which is certified 2 ] ess. Enterprise and
also as being at least fifty-aue percent (51%) owned, managed otttrolled by one or more
Mitiority Grotip Members, and that is teady, Willing and able o sell goods: or serviges that are
e CITY. To qualify as an MBE, the enterprise shail et the Significant Business
ement as defined herein. Unless otherwise stated, the term “MBE” as used in this

t")rdmanéé i notinclusive of women-owned business enterprisés (WBES).

».

Minority Gronp Memmbers —~ Aftican-Americans, Hispanic American:
Native Anjerizans legally residing in, or that are citizens of, the Unfted Siates or its’

defined below:

5 Asian Amenm aﬂd

: Persons having origins in any of the black racial groups of Africa as

Adtican -Amver
ihiaican, Trinidadian, or West Indian.

well as those 1dent1ﬁed as Je

Hispanic-Americans: Persons of Mexican, Pierto Rican, Cuban, Spanish or Central and
South Awetican origin.

Asian-Americans: Persans having origins in 4y of the original peaples of the Far Bast,
Southeast Asia, the Indian subeontinent orthe Pacific Islands.

Native Americans: Persong having no Tess than /16" percentage etigin in any of the
Native Atrierican Tribes; & vecognized by the U.S. Departrwent of the Interior, Bureat of

Tadian Affairs and as demonstmted by possession of personsl fibal role documents.

Originating Departmiént — the CITY dcpartment or suthorized representative of the CITY
which issues solicitations ar for which a solicitation fs issued.

Peyment ~ doflars actually paid to Grantees andfor Subconiractors and vendors for CITY
contracted goods and/er services.

Prime Contractor — the vendor or contractor to whom a purchase order or contract is issued by
the City of San Antonip for purposes of providing goods or sgrviges for the City. For plirposes
of this Agreement, this term refers lo the Grantes,

Relevaiit Marketplacs — the geographic market area affecting the S/IM/WBE Program a8
determined for putposes of oollectmg data for the MGT Studies, and for determmmg eligibility
for participation under various programs established by the SBEDA Ordinarice, is defined as the
San Antonio Metrepolitan Stafistical Area {(SAMSA), currently including the ocounties of
 Atascosa, Bandera, Bexat, Comal, Guadalupe, Kendall, Medina and Wilson,

Responsible — & firm which is capable in all respects to fislly perform the contract requirements
and has the integrity and reliability which will assure good faith performance of contract

specifications.



Responstve — & fimy’s submittal (bid, response or proposal) conforms in all material respects to
the solicitation (lavitation for Bid, Request for Qualifications, or Request for Proposal) and shall
inchude compliance with SM/WBE Program requiremerts.

San Auonlo Metropolifan Statistical Area (SAMSA) - aso known s the Relevant
Marketplace, the geographic market ares from which the CITY’s MGT Studies analyzed coftract
utifization and availability data for disparity (currestly includitig the countiss of Atasooss,
Bandera, Bexar, Comal, Guadalupe, Keudall, Medina and Wilson).

SBE Directory - a listing of smiall businesses that have been cerfified for pecticipation i thie

SBE Subcontracting Program — an AP] in which Prime Contrastors or veridors are requized to
make Good Faifh Biforts to subooutrast 2 spesified percentage of the valtie of prite confract
dollaes fo certified SBE firms. Such subcontracting goals may be sét and applied by the GSC on

) otitrac ” AR s that provide subcontract opportusities for
rein there have been ongoing disparities in the

ntracting Plan or Good Faith Bfforts plan subitted
reflect Good Faith Efforts that a Prime Contractor of véndor
s taken or commits o aking in the case of slfctations that do not nclude s dofeied ssope of
ol gmr thgmseg in which price cannot be cansidered a Factor in evaluation), toward aftsinmett of
subconitactinig goals for SBE firms.

Sigificant Busiiess Presenioe— to qualiiy foi this Program, a S/M/WBE misst be headquii
or have a significant business presence for at loast one year within the Relevant M arkce
defined as: an estabiished place of businiess in ones or more of the €ight counties that ake up the
, io Metrop tical Ared (SAMSA), from which 20% of its full-time, part-time
d contract exnplogees are regularly based, and from which a substantial role in the S/M/WBE's
performance of a Commercially Usefil Function is conducted. A locafion utilized e
post office g, miail drop or telephione message center oc any combination theréof, with ne ofher
substantial work fmction, shall not be sostruied to constitute s significant business presetice,

- SN

4 m. ee'n'ts. legﬁ] ,}y t%idi“g. in,; or that, are > & iz OIS Of, ﬂl_e United ;'ta'_.,i‘.es . Or i Oﬂj&sﬁé and
h es icular indysts 3(535) and roeets the Slgn iificant Business Presence req ire mens as defined
Vérein, th

(EDD) of the CITY that is primarily responsible for genetal oversight and administration of the
S/M/WBE Program.

Small Business Office Manager ~ the Assistant Director of the EDD of the CITY that is
responsible for the management of the SBO and ultim ately responsible for oversight, track ing,
mostitoring, administration, implementation and reporting of the S/M/WBE Program. The SBO

Small Business Office (SBO} — the office within the Economic Development Department
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Manager is also responsible for enforcément of contractor and vendor compliance with contract
participation tequiremients, and ensuring that overall Program goals and objectives arc met.

Swsll Minerity Women Business Enferprise Program (SM/WBE Program} ~ the
combination of SBE Program and M/WBE Program features contamed in the SBEDA

Oudinance,

Sebcontractor — any vendor ot conttactor that is providing goods or services fo a Prife
Contractor or Grartee in futtherance of the Pritié Contractor’s performance under a contract of
purchase order with the C A copy of binding agreement hetween the Grantse and i3
subcanh‘actcm shisll be submxtted to.the CITY pricr to execution of this contract Agreement and

any contract modification Agreement.

the SBEDA Drdmance

Subcontractor/Supplier Utxlxzatm Plan ~ & binding part of this contract Apteetwent which
staes the Grantee’s committiient for the use of Joint Ventire Partners and / or
Subcontractors/Suppliers in the performance of thix coniract Ag*eement, and States the mma.

scope of work, and dollar V&fﬂfxﬂf- _,ork to be performes

Speoif jmg the SMWBE Cerfificasion caxeg‘ﬁry for eagh Joint Venture partner and
Subeoﬂt‘t‘actor!Suppkerg as.approved by the SBO Manager. Additions, deletions or modifications
of the. Joiat Venture purtner or Subcoifractot/Supplier names, scopes of work, of dollar values of
work 1o be performed requires air amendment to this Agreement to be approved by the IEDI

Director or designee.

Wonien Business Enterpmtes (WBEs) - any iegat ertity, except a joint venbure, thiat is
organized to engage in for-profit trapsactions, that is certified for purposes of the SBEDA
Ordiiance a5 being 2 Small Business Enterprise and that is 4t least fifty-one percent (51%)
owned, managed and Controlled by ¢ne or more non-minorfy women Individuals that are
lawfully residitig in, of are citizens of, the United States or its terrifories, that is reéady, willing
and able to sell goods or services that are purchased by the City and that meets the: Significant
Business Presence requirements as defined herein. Unless ottierwise stated, the term “WBE” as

used in this Agreement is not inclusive of MBEs.

D. SBEDA Progras

As Grantes &clmow]edges that the tertns of the CITY’s SBEDA Ordinance, as amended, , together
with all requirements, guidelines, and procedures set forth in the ClTY’s SBEDA Policy &
Procedure Manual are in furtherance of the CITY?s effotts at economic mcluswn and, moreover,
that such terms are part of Grantee’s scope of work as referenced in the CITYs formal



soligitation that formed the basis for contract award and subsequent execution of this Agreemernt,
these SBEDA Ord ance requirements, guidelines and procedures are hereby incorporated by
reference into this Agnt t, and are considered by the Parties to this Agreement to be material

ms. Grantee vold gries to fully comply with these SBEDA program termis asa
condition for being awarded this contract by the CITY. Without Hmitation, Crar irther
agrees to the followitig temms as part of its contract compliance responsibilities urider the SI'A

Prograni:

> gatd ' i3 utﬂlzanon and payment of
Suboontactots, SIN BE firms, and HUBZone fums, a3

spplicable, for their performance of Commercially Usef
Functions on this contract including, but not limited to, the umely
submission of completed forms and/or documentation pmmu}gated
by SBO through the Ongmanng D&partment pm‘suant . the

2. Grantee shall cooperate fully with any CITY or SBO investigation
(aud shall also respond truthfully and pmmptly to any CITY or
S}l nquy) regarding possible e :

3. Grattee shall permit the SBO, upon regsowsble netice, to
tindertake inspections as necessary mcludmg, buit ot limdted to,
contract-related comspondznce, récords, documents, payroll
records, dady logs, invoices, bills, canceled checks, and work
product, and to interview Subcontractors aud workers to. determine
whether there has been a violation of the terms of this Agresment;

»

4. Grantee shall immediately notify the 5B, i writing on the
Chenge to Utilization Plan foum, throtgh the ﬂngma%mg
De¢partment, of any proposed changes to Grantee’s Subvontractor /
Supplier Utilization Plan for this contract; with aa expizmauon of
the necessity for such proposed changes, mcladmg documientdtion
of Good Feith Efforis made by Gramee to nepiace the
Subtontractor / Supplier i accordance with the applicable
Afftrmative Procurement Iniiiative. All proposed changes to the
Subcontractor / Supplier Utilization Plan mcludmg, but not Hmited
to, proposed self-performance of work by Grantee of work
previously designated for performance by Subcomiractor ot
Supplier, substitutions of new Subcontractors, termipations of
previously designated Subcontractors; or reductions in the scope of
work and value of work awarded to Subconfractors or suppliers,




shafl be subject to advanced written approval by ‘the Originating
Department and the SBO.

5. Grantee shall immediately nofify the Originating Department and
SBQ of any transfer or assignment of its coftract, with the CITY,
as well as any transfer or change in ifs OWI'ICI'Shlp or biisiness

structure.

this contract for a minimem of four years; or as requugd by stite
law, following the copelasion of this cotract or, in the event of
litigation cencerning this contract, for a minknum of four years, or
as required by state law, following the finial determinstion of
litigation, whichevér is later.

' HUB‘ZOne firm utlhzéiim goals and the Ggamgg nd i
SM/WBE firms or HUBZone firms may be subject to sanciions
and penalties in accordanee with the SBEDA Ordinance.

8. Grantee acknowledges thet the CITY will not execute a contrast or
issue a Notice aeed forthis project until the Grantee and esch
of its Subconttictors for this project have registered amdlor
maintaimed active statys in the CITY’s Centralized Vendor
Regxstratton Systeni, and Grantee has represented fo CITY which
primary commodity codes each registered Subcontractor will be

performing under forthis contract.

The CITY has applied the followinig contract-specific Affirmative Procurement Initiative (APT)
to this contract. CONTRACTOR hereby ackmowledges and agress that the selected APT
requirernent shall alse be éxtended to any chzmge order or subsequent contract modification and,
absent SBO’s granting of 2 waiver, that s full compliance with e following APY terms and
oondnﬁtms afe material to its satisfactory petformance under this Agreement:

M/WBE Snbconiradmg Program. In accordanice with SBEDA (dinance Section 1. D. 2.
(b), this contract is heing awarded pursuant to the M/WBE Subcontracting Program.
CONTRACTOR agrees o subcOnfract at least twwenty-fwo percent (X2%) of the wouni
indicated on the 010 and Subcoraractor/Supplier Utilization Plan for this Project of its prime
contract value to certified MAWBE firms headquariered or having & significant busiess presence
within the San Asitonio Metropolitan Statistical Area (SAMSA). The Subcontractar / Supplier
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Utilization Plan that CONTRACTOR submitied to CITY with its response. for this contragt {or,
as appropriate, that it agrees to submit during the price proposal negotiation phase of this
contract), and that containis the names of the certified M/WBE Subconitractors to be wsed by
CONTRACTOR on this contract; the respective percentages of the tofal prime contract dellar
valué to bs awarded and performsd by each M/WBE Subeontracior zmd documcmahon
including a-description of each M/WBE Subcontractor’s scope of work and confirmation 6

M/WBE Subcontractor’s comimitment fo' perform sich soope of work for an agz-eed uponf

amount ls hereby artached and moorpemted by refemme mt’o the matenal -

grounds for teunmauon of the ooniract wsth thev
perfommg flm:re CITY conuacts, w;thh(z}dmg af pa\ !

A&man American Busm&s Emserprise {
business pr%ence thian ﬁw&m Anftcriio Met

AABE Subconiract: ,.mbeusedbyC R4 ORonthascoﬂttani;
_epmmgageg oi’ﬂm mml pmne contract dollar valug %  be-awarded and performed
bY 83‘&1 AABE Suf:raaar and documentation including & deseription of each AABE
bcon ,' sttot’s seops of work and confitmiation of each AABR Subtontactor’s. comymtment to
perf oerny. such swps of wotk for an ugreed upon dollar awwunt is hereby attached and
g | by reference into the matertal terms of this Agréement. In the absence of & waiver
gmn d by the SBO, the failure of CONTRACTOR to sttai this stibeontracting goef for AABE
firm participation in the performance of a Commercially Useful Funetion under the ferms of its
contract shafl be a material breach and grounds for termination of the contract with the CIrY,
and may result in debatment from performing futare CITY contracts, withholding of payment for
retainage cqual to the dollar amount of the underutilization befow the agreed upon AABE
subcontracting goal, and/or shall be subject to any other remedies available under the terms of
this Agreement for violations of the SBEDA Ordinance, or under any other law.

Subcontraetor Diversity: The City of San Antonio strongly encoursges each bidder to be as
inclusive as possible, and to reach out o all segments of the M/WBE community in its efforts to
exéreise good faith in achieving the M/WBE subcontracting goal of 22% and AABE
Subcontracting goal of 2% that have been established for this contract. While the refative
availabifity of ready, willing, and able firms within various ethnic and gender categories will
vary significantly from contract 1o contract based upon the pacticular trades that ar¢ involved,




averall in the San Antonio Constrisction mdustry, as reflected i the City’s Centralized Vendor
Reg;stranon system for fhie roonth of December 2014, African-American owned fifnis represent
approximately 2.93% of available subcontiactors, Hispanic-American firms represent
appmxunately 17.10%, Asian-American firms represént approximately 1.14%, Native American
ms represent approxunately 02995, and Women-owned fitms represent approximately 4.86%

of é?aﬁable constriiction subcontractors.

comphed thh ﬂlraughom the colirse of th}; sa! “tangn and

. ickors, vendors and supph s
subcontractif and supp)y opportxm! j
proh“b ;

.Agreement and iy resuk m terrmnannn of thxs Agreement dquuahﬁcatmn of the company
from participating ITY contracts, ot other sanctions. This clause is not enforceable by or for
the benefit of, and cates no obhgahon ta, any thxrd party Grantee 8 ccm mmm of its
compliance with this Commercial Nondiscriin CITY pursosnt
to the solicitation for this conteict is hereby* mcorporated into e matenal terms of this
Agteoment. Grantee shall incorpetate this clanse nto each of its Suboconteastor and supplier
agreements entered into pursiiant so CITY contraces.

Upon execxmon oi' ﬁ:ns contract by Grantee, Grantec shall be required to submit to CITY
Yo vogress payinent infortation with each invoice regarding each of its Subconttactors,
mcludmg HUBZonc Subcon&actors, to énsure that the Grantee’s reported subcontract
participation is acourate. Grantee shall pay its Subeontractors in compliance with Chapter 2251,

Texas Government Code (the “Prompt Payment Act”) within ten days of receipt of paymﬁnt
from CITY. T the event of Grantee’s noncomplianice with these prompt payment provisions, no
final retainage on the Pririe Contract shall be released to Grantee, and 1o new CITY contracts
shall be issved to the Grantee until the CITY’s audit of previous subcontract payments is
complete and payments are verified to be in accordance with the specifications of the contract,

E. Violations, Sanctions and Penalties

In addition to the above terms, Grantee acknowledges and agrees that it is a violation of the
SBEDA Ordinance and a material breach of this Agreement to:
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1. Fraudnlenﬂy obtain, retain, or atermpt 1o ohtain, 6r aid another in fiegridy ently obtaining,
or a{tcmpung to obtain or retain Certification status as. an SBE MBE, WEE,
UBZonie firm, Emeérging M/WBE, or ESBE for purposes of %eneﬁttmg from

the SBEDA ﬁmance

2. Willfully falsify, conceal or cover up by a tiick, scheme or devige, 4 miaterial fact or
makgany falss, fictitious or fraudulent staterments or representations, or make use of any
false writing or document,, knawmg the same to contain any false, fctitious or fraudulent
statement or entry pursuantto-the termis of the SBEDA Ordinarice:

3. Willfully obstruct, impede of attempt 1o obstruct or impede any authorized. official or
etnployee whi is mves&gaﬁng the quahf’ catxpns of a business entuy which hag sequested

Certifieation as an SAMIW

dently of mpt to obtais of aid another pexson fraydulently abmmmg or
empting to obtain pubhc monies to which the person s not entitled undér the fers of
the: SBEDA Ordinance; and

ke false statements o Ay entity that any other entity is, oF is not, cemﬁeci &y an
V/WBE for purposes of the.SBEDA Ordinamce.

Any person who violates. the provisions of this section shall be subject to the provisions of
Seetion HL E. 13. of the SBEDA Ordinance and any other penaltics, sanctions and e nedies
available under law including, but not firited tor

1. Suspension of contract;

2. Withiholding of funds;

3. Rescission of contract based tpon a materjal breach of confract pertaiping to SIM/WBI
Progra oomphance

4. Refusal to ancept a response of proposal; and

5. Dfsqaahﬁcam of Granfee or pther busihgss firin fom eligibility for providing goods ot
services to the City for a petiod not to exceed two years {upon City Council approval).
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EXHIBIT B

=y ‘Blidget Summary - Local Park Grants Program
WILDUIFE J ol

oject Name: | " San Antonio Botanical Garder Family Adventure Garden
: " GRANT FUNDED | GRANT NON-GRANT | NONZGRANT ‘ELEMENT
TOTALS

ITEMS SUB-TOTAL FUNDED ITEMS:

| PROFESSIONAL SERVICES

T

SUB-TOTALS

aginning Date: |

$ 1,000 |

A.’Petinits and surveys

B_?;Plans and spécifications 3 - $ 360,000 | $ 360,000

| : .
R R L et p— P

i

c.

1. LAND ACQUISITION =

iii. CONSTRUGTION __

i 5 e
A. Censtruction - paving, walls and sitewqrk , §. 865,000

!

$ - '$ 865,000

“ . rreneaen i+ . g - Go b s e sy .

B, iCoistructon - rative landscaping K3 - g 393,000 $ 393,000

3 .
JUURP Ap— - - PR e SR . - ; - i . ) " o ]

C.Constidetibn - other lahdscaping i'$ - 5 99,000 'S 99,000

i

et b i g e o v s s s bbb o e

D. Utiies & 200,000 $ . $ 200,000

E. {Exhibits; finishés, site features % $ 760,000 . $ 446,700 $ 1,206,700
l

i = ;
F./Restrooms and concessions building ‘$ 175,000 | $ . 3 175.000

[NV SE NS ) UMM M ST ———— SRR S

$ 236,300 } $ 236,300

e - po——. £ SR S O e,

G.!Contingensy ' 3 -

]
)
§
i

H. Signage $ - $ 25,000 % 55,000

L $ .
M‘ ! i L $ -
: 1_:_;'_ _ . ] . . . o

o SU%WATCH AMOUNT[S _1000000)
iMatch amount cannot exceed: Urban Qutdoor-$1,000,000; Outdoor-$400,000;

Small ' " Suen of Grant+

[Commurity-$75,000 v o Non-Grant & 3:56%.008




