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AN ORDINANCE 20 15 - 05- 21 -0 4 3 7 

FOR THE BLUE STAR ARTS COMPLEX CAPITAL EXPANSION 
MASTER PLAN, A 2012-17 BOND PROJECT LOCATED IN COUNCIL 
DISTRICT 1, AUTHORIZING THE EXECUTION OF A: 1) FUNDING 
AGREEMENT WITH CONTEMPORARY ART FOR SAN ANTONIO IN 
AN AMOUNT NOT TO EXCEED $250,000.00; 2) 20 YEAR SUBLEASE 
AND LEASEBACK OF AN 11,000 SQUARE FOOT FACILITY LOCATED 
AT 116 BLUE STAR AT THE RATE OF $1.00 PER YEAR. 

* * * * * 

WHEREAS, on May 12, 2012, San Antonio voters approved the 2012-2017 Bond Program, 
consisting of five propositions totaling $596 million, and as part of the Program, $250,000.00 in 
Library, Museum and Cultural Arts Improvements General Obligation Bond funds were 
approved for the capital expansion master plan at the Blue Star Arts Complex ("Project"); and 

WHEREAS, subject to the sale of such bonds, the City shall provide up to $250,000.00 to 
Contemporary Art for San Antonio, d/b/a! Blue Star Contemporary Art Center ("Blue Star") for 
use in accordance with the proposed Funding Agreement; and 

WHEREAS, Blue Star currently leases the property located at 116 Blue Star, San Antonio, 
Texas, 78204, and the City proposes to enter into a twenty-year Sublease and Leaseback with 
Blue Star for the property to be improved through this Project at the rate of $1.00 per year; and 

WHEREAS, the City Council finds that it is in the best interest of the City, its residents and 
visitors to authorize the execution of the Funding Agreement and the Sublease and Leaseback; 
NOW THEREFORE: 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO: 

SECTION 1. The terms and conditions of the Funding Agreement with Blue Star for an amount 
not to exceed $250,000.00, subject to the availability of bond proceeds, and the twenty-year 
Sublease and Leaseback of the property located at 116 Blue Star, San Antonio, Texas, 78204, are 
authorized and approved. The City Manager, or her designee, is authorized to execute these 
Agreements, copies of which are attached to this Ordinance as Exhibit I. 

SECTION 2. Payment in the amount not to exceed $250,000.00 in SAP Fund 45099000, 
General Obligation Capital Projects, SAP Project Definition 40-00403, Blue Star Arts Complex, 
is authorized to be encumbered and made payable to Contemporary Art for San Antonio, for 
building improvements. Payment is limited to the amounts budgeted in the Operating and/or 
Capital Budget funding sources identified. All expenditures will comply with approved operating 
and/or capital budgets for current and future fiscal years. 

SECTION 3. Funds generated by the Leaseback authorized by this Ordinance will be deposited 
into Fund 29028000, Internal Order 223000000251 and General Ledger 4407720. 
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SECTION 4. Funding for the Sublease authorized by this Ordinance is available in Fund 
29028000, Cost Center 2340020004 and General Ledger 5206010, as part of the Fiscal Year 
2015 Budget and future funding through the term of this Sublease is contingent upon City 
Council approval of subsequent fiscal year budgets. 

SECTION 5. Payment not to exceed the budgeted amount IS authorized and shall be 
encumbered with a purchase order. 

SECTION 6. The financial allocations in this Ordinance are subject to approval by the Director 
of Finance, City of San Antonio. The Director of Finance, may, subject to concurrence by the 
City Manager or the City Manager's designee, correct allocations to specific SAP Fund Numbers, 
SAP Project Definitions, SAP WBS Elements, SAP Internal Orders, SAP Fund Centers, SAP 
Cost Centers, SAP Functional Areas, SAP Funds Reservation Document Numbers, and SAP GL 
Accounts as necessary to carry out the purpose of this Ordinance. 

SECTION 7. This Ordinance shall take effect immediately upon the receipt of eight affirmative 
votes; otherwise it shall be effective ten days after its passage. 

PASSED AND APPROVED this 21 st day of May, 2015. 

M~~'RJr 
Ivy R. Taylor 

APPROVED AS TO FORM: 

.~ 

Martha~1 1ft 
Acting CI y Attorney 

2 
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Agenda Item: 19 ( in consent vote: 5,6,7,8,9,13,15,16,17,18,19,21,22,23,24,25,26 ) 

Date: OS/21/2015 

Time: 09:57:15 AM 

Vote Type: Motion to Approve 

Description: An Ordinance for the Blue Star Arts Complex Capital Expansion Master Plan, a 2012-2017 Bond 
Program project located in Council District 1, authorizing the execution of a funding agreement with 
the Contemporary Art for San Antonio d/b/a Blue Star Contemporary Art Center in an amount not to 
exceed $250,000.00 to execute improvement related to the Blue Street Capital Expansion Master Plan; 
and authorizing the execution of a 20 year sublease and leaseback of an 11,000 square foot facility 
located at 116 Blue Star at a rate of $1.00 per year for the Capital Expansion Master Plan at the Blue 
Star Arts Complex. [Peter Zanoni, Deputy City Manager; Mike Frisbie, Transportation & Capital 
Improvements] 

Result: Passed 

Voter Group 
Not 

Yea Nay Abstain Motion Second 
Present 

Ivy R. Taylor Mayor x 

Roberto C. Trevino District 1 x x 

Alan Warrick District 2 x 

Rebecca Viagran District 3 x 

Rey Saldana District 4 x 

Shirley Gonzales District 5 x 

Ray Lopez District 6 x 

Cris Medina District 7 x 

Ron Nirenberg District 8 x 

Joe Krier District 9 x 

Michael Gallagher District 10 x x 

http://cosaweb/VoteInterface/Defau)t.aspx 5/21/2015 
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STATE OF TEXAS § 
§ 

COlJNTY OF BEXAR § FUNDING AGREEMENT 

This Agreement is hereby made and entered into by and between the City Of San 
Antonio (hereinafter referred to as "City"), a Texas municipal corporation, acting by and through 
its City Manager pursuant to Ordinance No. dated 
__ ......... ___ . and Contemporary Art for San Antonio, a Texas nonprofit corporation, d/b/a! 
Bluc Star Contemporary Art Center (hereinafter referred to as "Grantee"), a Texas Non-profit 
Corporation. acting by and through its officers. hereto duly authorized. 

WIIEREAS, City held a Bond Election on May 12,2012 and received approval Irom the 
voters 10 fund a variety of Library, Museum & Cultural Arts Improvemcnts (Proposition 4 on the 
ballot): and 

WI fEREAS. among the Library. Museum & Cultlll'al Arts Improvements projects 
approved is a project titled "Blue Star Arts Complex" (the "Project"); and 

WIIEREAS. the onicial brochure for the Bond Election described this Project as rollows: 
"Blue Star Arts Complex LF: Leverage funding toward the BIlle Star Arts Complex capital 
expansion master plan."; and 

\\/1 IEREAS, the City is bound to comply \'vith the terms and conditions contained in the 
onicial brochure as presented to the voters; and 

WIIEREAS. the City has identified Grantee as the appropriate party to contract with for 
the fullillment of the public purpose identified in the official bond brochure in accordance with 
all applicahle Imvs of' public funding and the authorizing instruments for the public funding; and 

WI IFREAS, Grantee has a long tenn (20 year) lease of the property located at 116 Blue 
StHr. San Antonio, TX 78204 (Real Propelty), attached and incorporated herein as Exhihit A, the 
proposed location of the Project: and 

WIIEREAS. City \vill simultaneously enter into a 20-year sublease and a leaseback \Vilh 
(imnlee for said property ("Sublease and Leaseback") described more fully ill Exhihit B 
al1achcd and incorporated hereto: and 

WIIEREAS. the public benefit to be gained fi'om the Project is the provision or cultural 
li1<.:ilitics H\'ailablc for the citizens of San Alllonio, operated under non-proJit regulations. 
operakd under non-profit regulations as indicated in the Determination l.etter li'om the Internal 
Revenue Sen'ice. attached and incorporated herein as Exhibit C 

NO\V TIIEREFORE. the Parties hereto severally and collectively agree, and by the 
execlItion hereof are bound, to the mutual obligations herein contained and to the performance 
and accomplishment of the tasks hereinaller described. 
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I. TERM 

The term of this Agreement shall commence upon final execution of the Agreement and 
continue until (a) the expiration 0[20 years from the Effcctive Date or (b) linal repayment by the 
City of all bonds providing funding for this Funding Agreement, as those bonds may be financed 
from time to time, whichever occurs later; or, notwithstanding (a) or (b), termination of this 
Funding Agreement as otherwise provided in this Funding Agreement (the ·'Term"). The Term 
of this Funding Agreement shall coincide with the terms of Sublease and the Leaseback. 

II. GENERAL RESPONSIBILITIES OF GRANTEE 

2.0 I The funding in this Funding Agreement is contingent upon the final execution o[ 
all documents in Exhibit B. 

2.02 Provickd Grantee receives the funding described in this Agreement. Grantee 
hereby accepts full responsibility for the performance of all services and activities described in 
this Agreement to complete the construction of the Project by August 31. 2016. The Project shall 
include the design/construction or construction of upgrades to the art museum at 116 Blue Star. 

2.03 ClllTent budget estimates of the Project arc $250,000. A copy of the proposed 
budget for the Project is attached and incorporated herein as Exhibit D. The Bexar County 
Appraisal District value or the property described in Exhibit A is estimated at $218,425. 
Additionally, Grantee shall provide all necessary funding for the Project beyond the City's 
commitment contained herein and provide evidence to City that all Project funds have been 
secured prior to the receipt of any funding under this Agreement. In the event the scope of the 
project is adjusted dO\vnwurd, the City shall have the option of' adjusting its commitment 
downvvard accordingly. City is not responsible for any cost overruns unless agreed to in writing 
in accordance with this Agreement. 

2.04 Unless written notification by Grantee to the contrary is n.:ceived and approved by 
City, Grantee's Execmive Director shall be Grantee designated representative responsible [or the 
management of this Agreement. 

2.05 The Director of the Transportation and Capital Improvements ("Te,") or his 
dcsignce shall be responsible li.)r the administration of this Agreement on behalf of City. 

2.06 Communications bet\veen City and Grantee shall be directed to the designated 
representatives or each as set forth in paragraphs numbered 2.04 and 2.05 hereinabove. 

2.07 Grantee shull provide to City their plans and specilkations for the Project 
(,'Plans") and such Plans shall be subject to the review and approval of City, acting in its 
capacity as grantor under this Agreement, and upon approval Plans shall be attached and 
incorporated into this Agreement as Exhibit Eo City'S approvul of the Plans does not release 
Grantee or the responsibility for the correction of Grantce's mistakes. errors or omissions 
contained in the Plans, including any mistakes, errors or omissions which may be the result of 
circumstances unforeseen at the time the Plans \vere developed or approved. Aller approval by 
City, Cirantee shall not make any substantial changes [0 the Plans without the prior written 
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approval of City. The approvals given in this Section do not relieve Grantee of the burden of 
obtaining all necessary governmental approvals, including those provided by City through its 
relevant development departments and relevant boards and commissions including the Historic 
and Design Review Commission, and the State of Tcxas Commission on Environmental Quality 
(Article 91(2). 

2.08 Grantee shall submit all future changes to the TCI Director or his designee for 
review and approval to ensure their compatibility \V'ith the Plans. 

2J)<) City shall have authority to inspect the Project throughout the construction 
process to ensure compliance with the Plans. Grantee shall cause its design or construction 
professional to provide periodic certifications of construction certifying that construction has 
been conducted in compliance with the Plans. Grantee shall submit said certification to the TCI 
Director or his designee at the completion of the Project construction. City shall have the right to 
withhold funding until such certi ficalions are provided. 

2, 10 Beginning on January 31. 2016, and on each succeeding January 31 throughout 
the term of the Agreement, Gnullce shall provide to City an annual report ("Annual Report"). 
The Annual Report shall include the t(Jllowing: 

2.10.1 Description of all activities that occurred during the previous 
calendar year that were available to the general public, including 
activity dates, estimated altendance, days and hours that the Project 
improvements arc open to the general public, and the rules and 
regulations for lise. 

2.10.2 I ~vidence of insurance coverages, with City as additional insured. 
as outlined in Section 12 below. 

2.10.3 Description of all maintenance activities, including routine, capital, 
and any deferred maintenance, for the previous calendar year and 
planned maintenance activities for the upcoming calendar year. 

2.10.4 Following final completion of the improvements, City shall have 
the right to use the Premises fi)l' City activities and events for lip to 
ten (10) <.Jays in any calendar year during the term of this 
Agreement ("City Days"), City's right to City Days shall be 
subject to the availability or the Premises based on Grantee's use 
for its own practices. games. tournaments, maintenance. and other 
related uses. as well as previously scheduled use by other amateur 
sports groups. City shall be exempt from the payment to Grantee of 
any rent or fees for City Days. City shall lise its best efforts to 
avoid any damage to the Premises. and any damage caused as a 
result or City's usc shall be promptly repaired by City. at City'S 
expense. During its lise of City Days, City shall not be bound by 
any exclusivity contracts for concession sales entered into by 
Grantee with any concession suppliers. 
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2.11 Grantee hereby accepts full responsibility for the perf'om1ance of all services and 
activities described in this Contract to complete the design and construction of the Project not 
later than August 31. 2016. 

III. COMPLIANCE 'WITII FEDERAL, STATE AND LOCAL LA\VS 

3.0 J Grantee warrants and represents that it will comply with all Federal, State and 
Local laws and regulations and \-vill lise all reasonable efforts to ensure said compliance by any 
and all contractors and subcontractors that lllay work on the Project. 

3.02 Grantee agrees to procure all contracts under this agreement through open 
competitive contracting processes which are advertised to the public in an appropriate manner. 

3.m Plans must conform to Americans with Disabilities Act requirements and must be 
approved by the Texas Department or Licensing and Regulation before construction may begin. 
Inspections and linal approval shall bl: the responsibility of Grantee. 

3.04 PREVAILING WAGE RATE AND LABOR STANDARD PROVISIONS 

A. The requirements or Chapter 2258 of the Texas Government Code. entitled 
"Prevailing Wage Rates," shall apply to construction l.York perf()rmed on the City funded portion 
of this agreement. Grantee agrees that its construction contractor performing work on the City 
funded portion of the Project will comply with City Ordinance No. 71312 and its Sllccessors such 
as Ordinance No. 2008-11-20-1045 and will require subcontractors to comply with City 
Ordinance 71312 and its successors such as Ordinance No. 2008-11-20-1045 and shall not accept 
affidavits. 

B. In accordance with the provisions of Chapter 2258 and Ordinance No. 2008-11-20-
1045. Grantee shall request upon advertisement of construction bids. and the City will provide 
Grantee with the appropriatc wage determination which includes the general prevailing rate of 
per diem wages in this locality for each cralt or type or workman needed to pcrl()fm the 
construction \vork. With respect to the City funded portion of the Project, Grantee is required, 
and shall require its construction contractor and all subcontractors to comply with each updated 
schedule or the general prevailing rales in elTecl at the time the Grantee calls ror bids for 
construction of a given phase. With respect to the City funded portion of the Project, the Grantee 
is further required to calise the lutcst prevailing wage dekrminution decision to be included in 
bids and contracts with the Grantee's general contractor and all subcontractors for construction 
of each Phase. Grantee shall require its construction contractor to collect and monitor weekly 
certified payrolls and perform site visils to ensure the prevailing wage is being paid to all 
workmen. City will audit certilied payroll records as deemed necessary by City to confirm 
compliance with this Agreement. 

C. Upon audit of the records and certified payrolls under this section, should the City or 
its auditors find any wage violations. the Grantee shall calise its construction contractor to forfeit 
as a penalty to the City $60.00 1'01' each laborer. workman. or mechanic employed, for each 
calendar day. or portion thereoC that such laborer. workman or mechanic is paid less than the 
said stipulated rates for any work done under said contract, by the contractor or any 
subcontractor. The establishmclll of prevailing wage ratl!S in accordance with Chapter 2258, 
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Texas Government Code shall not be construed to relieve the Grantee's contractor from its 
obligations under any federal or stale law regarding the wages to be paid to or hours worked by 
laborers. workmen or mechanics insof~lr as applicable to the work to be performed under this 
Agreement. 

3.05 ENVIRONMENTAl. 

Construction shall be in accordance with the all applicable local, state and federal 
environmental requirements including all applicable City construction and development 
regulations. 

3.06 SMALL BUSfNESS ECONOMIC DEVELOPMENT ADVOCACY PROGRAivI 

Grantee shall comply with the Small/Minority and Woman Owned Business Terms and 
Conditions in Exhibit F attached and incorporated hereto. 

3.07 COMPLIANCE WITII BOND COVENANTS 

Grantee shall not use, or permit the use of, City Funds, or earnings thereon, or any other 
amounts or any property. the acquisition. construction, or improvement of which is to be 
financed directly or indirectly with City Funds or earnings thereon, in a manner which, if lIsed or 
pennitted to be used. respectively. would cause the interest on the City'S debt to be includable in 
the gross income of the bond owners J()r federal income tax purposes. In addition, purposes 
which are NOT permissible include. but arc not limited to religious activities, and, restaurants, 
cafes. and retail stores. 

IV. O\VNERSHll>, USI~ OPERATIONS 

4.01 Grantee hereby acknowledges that it will construct the Project in a manner 
consistent with use by the general public. Grantee hereby ngrees that the operating hours of the 
facility will facilitate frequent usc by the general public and that the scheduling of use, rules and 
regulations. and other operational practices will not unreasonably limit access by the general 
public to us\: and cqjoy the Project improvements. Further. Grantee shall not employ. nor allow 
others to employ, discriminatory practices in the usc or the Project improvements. Grantee 
hereby agrees that the use described above will continue It)" the term of this Agreement. 

4'()2 Grantee shall bc responsible for the operation of the Project facility and all 
associated costs will be the responsibility of Grantee. 

4.03 The Project improvements shall be used for art exhibit/gallery spacc and office 
space. Any improvements to office space made under this Agreement must be exclusively 
dedicatcd to the operations or the art exhibit/gallery space. incidental in overall size to the 
footprint or the entire Project and incidental in amount when compared to the Project's overall 
budget. The Project shall pro\·idc cultural facilities to the citizens of San Antonio and shall be 
open to the public during the entire term of the Sublease and Leaseback and the term of the 
Bonds issued in connection with this Agreement. 
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V. FUNDING AND ASSISTANCE BY CITY 

5.01 City shall reimburse Grantcc for all eligible expenses incurred hereunder. 
Notwithstanding any other provisions of this Agreement, the total of all payments and othcr 
obligations made or incurred by City hereunder shall not exceed the sum of $245,000, plus the 
sum of $5.000 that City shall retain for fiscal and project oversight. for total funding by City of 
$250,000. 

5.02 City shall not be obligated nor liablc under this Agreement to any party, other 
than Grantee, for payment of any monies or provision of any goods or services. 

5.03 Funding shall consist of reimbursemcl1ls paid to Grantce for costs of construction 
of the Project. not to exceed $245,000, and $5,000 to be rctained by the City. The City funding 
provided under this Funding Amendment may only be used for the portions or the Project which 
are dedicated to public use/public purpose. No City funds may be used for Grantee's internal 
office space that docs not directly serve the art exhibition/gallery space improved by this Project 
or any other non-public aspects of thl.! Project. 

5.04 All funding provided by Cily shall come from available bond proceeds. City shall 
not be responsible for the paymellt of any eligible expenses until suflicient bond funds are 
available. 

VI. RECEIPT, DISBURSEMENT ANI) ACCOUNT 
OF FUNDS BY GRANTEE 

6.01 Grantee agrees to maintain readily idl.!ntifiable records that will provide accurate. 
current. separate, and complete disclosure of the status or any funds received pursuant to this 
Agreement. Grantee further agrees: 

(1\) That maintenance of said records shall be in compliance with all terms, 
provisions. and requirements of this Agreement and with all generally accepted 
accounting practices; and 

(13) That Grantee's record system shall contain sufficient documl.!ntation to pro'vide. in 
tldai\' full support and justification for each expenditurc. 

6.02 Grantee agrees to retain all books, records. documents, reports, written accounting 
policit:s and procedures and all other relevant materials (hereinafter "records") pertaining to 
activities pertinent to this Agreement for a minimum of COllr (4) years from the completion of the 
Projects. Records will be retained by Grantee in an electronic fom1at and Grantee will forward 
the records to City at the end of the four year period. 

6.03 Grantee shall maintain a numbered interest bearing account in an FDIC insured 
linancial institution for the receipt ancl disbursement of all funds received pursuant to this 
Agreement and further agrees that all checks and withdrawals rrom such account shall have 
itemized documentation in support thereof pertaining to the usc of City funds provided under this 
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Agreement. All interest earned on funds in the account shall be applied to the allowable costs of 
construction of the Project in accordance with the provisions hereof. 

6.04 City shall reimburse Grantee on a monthly basis upon receipt and approval of an 
invoice through the City's Project Reporting Information Management Exchange Link ( COSA 
PRlMElink) or any other updated program used by City for this purpose. City shall pay 
approved invoices within 30 days of receipt from Grantee, subject to Section 5.04. 

6.0S All requests for reimbursement shall be submitted through the COSA PRIMElink. 
Grantee shall sign a Business Level Agreement and ensure that all of its employees or 
representativcs utilizing PRIivlElink sign and comply with an Individual User Agreement. Sueh 
requests for reimbursement shall be completed on PRIivtElink and/or utilizing forms and 
instructions approved by TCI. Prior to the initial request for reimbursement, Grantee must 
submit a scJll:dule of values for payment to be approved by TCI, which approval shall not be 
unreasonably withheld, conditioned, or delayed. Any changes to the schedule of values once 
approved will be processed and approved as task orders through the portal. 

6.06 Prior to reimbursement, City will have the right to inspect work completed to ensure 
conformance with the approved Plans. Invoices should include all supporting documentation that 
costs have been incurred, as required by City. 

6.07 City agrees to provide Grantee written notice regarding any expenditure the City 
reasonably dctennines to be outside the permissible parameters of this Agreemenl. Said notice 
\vill provide Grantee thirty (30) days from receipt of said notice to cure the dc!kiency or refund 
to the City any sum of money paid by City to Grantee determined to: 

(A) I lave not been spent by Grantee strictly in accordance with the terms of this 
Agreement: or 

(B) Not be supported by adequate documentation to fully justify the expenditure. 

6.08 Upon termination of this Agreement, should any expense or charge be 
subsequently disallowed or disapproved using the samc criteria a.<; set out in this Agrcement as a 
result of any auditing or monitoring by City, Grantee shall refund such amount to City within 
thirty (30) working days of City's written request therefore wherein the amount disallowed or 
disappn)\'cd shall be specified. 

VII. ALLOWABLE EXPENDITURES 

7.0 I Upon preparation of a construction plan and budget by Grantee, Grantee shall 
submit said hudget to City for approval of any costs to be paid from funds received hereunder. 
Costs shall be considered allowable only if so approved in Grantee's construction budget, or 
otherwise approved in advance by City in writing, and incurred directly and specifically in the 
performance of and in compliance with this Agreement and with all City, state and federal laws; 
regulations and ordinances affecting Grantee's operations hereunder. Only thl.! following 
categories of costs shall be considered allowable: 
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• Project Management/Construction rvlanagement 
• Construction contract and changc orders 
• Construction contingencies 
• Architectural/Engineering Design contract and amendments 

Expenditures of the funds provided under this Agreement shall only be allowed if incurred 
directly and specifically in the performance of and in compliance with this Agreement. for the 
public purpose stated herein, and in compliance with all applicable City, state and federal laws, 
regulations and/or ordinances. 

7.t)2 The followin!! shall not be considered allowable costs under this Agreement: 
~ ~ 

• Personnel costs, salaries or wages paid directly by Grantee or other similarly 
am I iated organization 

• Travel and travel-related expenses 
• Costs or fees for consultant and/or professional services, except for those directly 

related to the projects 
• Costs or fees associated with attendance at meetings. seminars. or conferences 
• Costs or fees associated with regular maintenance and operation 
• Fundraising 
• Equipment and Furnishings, unless provided by Grantee's General Contractor and 

shown on the approved Plans 
• Advertising 
• Construction of non-pub I ie aspects of the Project 

7.03 Written requests for prior approval shall he Grantee's responsibility and shall be 
made thirty (30) days from date necessary to permit a thorough review by City. Procurements 
and/or purchases which must be approved pursuant to the terms of this Agreement shall be 
conductcd entirely in accordance with all applicable terms, provisions and requirements hereof. 

Vllt. FURTHER REPRESft:NTATIONS, WARRANTIES AND COVENANTS 

8.01 Grantee further represents and warrants that: 

(1\) A\I information, data or reports heretofore or hereafter prodded to City is. shall 
be, and shall remain complete and accurate as of the date shown on the 
inlomlation, data, or n.:port and that since said date shown, shall not have 
undergone any significant change without written notice to City. 

(13) It is financially stable and capable of fulfilling its obligations under this 
Agreement and that Grantee shall provide City immediate written notice of any 
adverse material change in the financial condition of Grantee that may materially 
and advcrselv effcct its obligations hereunder. . .... 

(C) No litigation or prm;eedings arc presently pending or to Grantee's knowledge, 
threatened against Grantee. 
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(D) None of the provisions contained herein contravene or in any way contliet with 
the authority under which Grantee is doing business or with the provisions of any 
existing indenture or agreement of Grantee. 

IX. ACCESSIBILITY OF RECOROS 

9.01 At any time and as onen as City may deem necessary, upon three (3) days written 
notice. Grantee shall make all of its records pertaining to this Agreement available to City or any 
of its authorized representatives. and shall permit City or any of its authorized representatives to 
audit. examine, and make excerpts andlor copies of same. 

9.02 Grantee agrees and represents that it will cooperate with City, at no charge to the 
City. to satisfy, to the extent required by law. any and all requests for information received by 
City under the Texas Public Information Act or relatcd laws pcrtaining to this Agreement. 

X. MONITORING AND EVALUATION 

10.01 Cirantee agrees that City may carry out reasollubJe monitoring and evaluation 
activities so as to ensure compliance by Grantee with this Agreement, and Grantee shall provide 
reasonable access to City relaled to such activities. and with all other laws, regulations and 
ordinances related to the performance hcreoC 

XI. INDEMNITY 

tun G R A NT E E covenants and agrees to FULLY INDEMNIFY, DEFEND, and 
HOLD HARMLESS, CITY and the elected officials, employees, officers, directors, 
volunteer's and representatives of CITY, individually and collectively, "mm and against any 
and all costs, claims, liens, dam~lges, losses, expenses, fees, fines, penalties, proceedings, 
actions, demands, causes of action, liabilit)' and suits of any kind and nature, including but 
not limited to, personal or hodily injury, death and property damage, made upon CITY 
directly or indir'ectly arising out of resulting from or related to GRANTEE's activities 
under this Agreement, including .my acts or omissions of GRANTEE, nny agent, officer, 
director, representative, employee, consultant or subcontnlctor of GRANTEE, and their 
respective officers, agents, employees, directors and representatives while in the exercise of 
performance of the r"ights or duties under this Agreement. The INDEMNITY provided for 
in this paragraph shan not apply to any liability resulting from the negligence of CITY, its 
officers or employees, in instances where such negligence causes personal injury, death, or 
propcrty damagc. IN THE EVENT GRANTEE AND CITY ARE FOUND ,JOINTLY 
LIABLE BY A COlJRT OF COMPETENT ,IlJRISDICTION, LIABILITY SHALL BE 
APPORTIONED COMPARATIVELY IN ACCORDANCE \VITH THE LA'tVS FOR THE 
STATE (H~ TEXAS, \VITHOUT, HOWEVER, WAIVING ANY GOVRNMENTAL 
IMMUNITY AVAILABLE TO THE CITY UNDER TEXAS LA \V AND WITHOUT 
WAIVING ANY DEFENSES OF THE PARTIES UNDER TEXAS LA'tV. 

11.02 The provisions of this Indemnity arc solely for the benefit of the parties hereto 
and not indented to create or grant any rights, contractual or othen\'isc, to any other 
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person or entity. Gnmtee shull advise the City in writing within 24 hours of llny claim or 
demand against the City or Gntntee known to Grantee related to or arising out of 
Grantee's activities under this Agreement and sh~lll sec to the investigation and defense of 
such claim or denulIld at Grantee's cost. The City shall have the right, at its option and at 
its own expense, to participate in such defense without relieving Gmntee of any of its 
obligations under this paragraph. 

11.03 Oefense Counsel - City shall have the right to select or to approve defense 
counsel to be retained by Grantee in fulfilling its obligation hereunder to defend nnd 
indemnify City, unless such right is expressly waived by City in writing. Grantee shall 
retain City approved defense counsel within seven (7) business days of City's written notice 
that City is invoking its right to indemnification under' this Funding Agreement. If Grantee 
f:lils to retain counsel within such time period, City shall have the right to retnin defense 
counsel on its own behalf, und Gruntee shall he liable for nil costs incurred by City. City 
shall also have the right, at its option, to be represented by advisory counsel of its own 
selection nnd at its own expense, without waiving the foregoing. 

11.04 Emplovee Litig~lti()n - In any and nil claims against any party 
indemnified hereunder by any employee of G r'nntee, any subcontractor, anyone 
directly or indirectly employed hy any of them or anyone for whose ncts any of 
them may be Ihlble, the indemnification obligation herein provided shall not be 
limited in any way by any limitation on the amount or type of damages, 
compensation or benefits payahle by or for Grantee or any subcontractor under' 
worker's compensation or other employee benefit acts. 

11.05. Acceptance of the Plans by the City shall not constitute nor be deemed a release 
of the responsibility and liability of the Grantee. its employees. associates. agents or 
subcontractors for the accuracy and competency or their designs, work drawings, Plans and 
Specifications or other documents; nor shall such acceptance be deemed an assumption of 
responsibility or liability by the City for any defect in the designs, drawings, Plans and 
Specifications or other documents prepared for the Project. 

XII. INSURANCE & BONDS 

12.01 Prior to the commencement of any work under this Agreement, Grantee shall 
furnish copies of all required endorsements and an original completed Certificate(s) of Insurance 
to the City'S Transportation and Capital Improvements (TC1) Department, which shall be clearly 
labeled, "Blue Star Contemporary Art Center" in the Description of Operations block of the 
Certificate. The original Ccrtilieate(s) shall be completed by an agent and signed by a person 
authorized by that insurer to bind coverage on its behalf The City will not accept Memorandum 
of Insurance or Binders as proof of insurance. The original ccrtificatc(s) or form must have the 
agent's original signature, including the signcr's company af1iliation. title and phone number. 
and be mailed, with copies of all applicable endorsements, directly from the insurer's authorized 
representative to the City. The City shall have no duty to payor perform under this Agrcement 
until such certificate and endorsements have been received and approved by the City's TCI 
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Department. No officer or employee, other than the City's Risk tvlanager. shall have authority to 
waive this requirement. 

12.02 City reserves the right to review the insurance requirements of this Article during 
the effective period of this Agreement and any extension or renewal hereof and to modify 
insurance coverages and their limits when deemed necessary and prudent by City'S Risk 
Manager based upon changes in statutory law, court decisions, or circumstances surrounding this 
Agreement. In no instance will City allow modification whereupon City may incur increased 
risk. 

12.03 Grantee's financial integrity is of interest to City; therefore, subject to Grantee's 
right to maintain reasonable deductibles in such amounts as arc approved by the City, Grantee 
shall obtain and maintain in full force and effect for the duration of this Agreement, and any 
extension hereof. at Grantee's sole expense. insurance coverage written on an occurrence basis, 
by companies authorized and admitted to do business in the State of Texas and with an AM 
Best's rating of no less than A- (VII), ill the following types and for an amoLlnt not less than the 
amount listed: 

I TYPE ---] -
. ._-

... . __ ':.\ M (~.~: t-rrs -
. ·_·w 

I. Workers' Compensation Statutory 
2. Employers' Liability $500.000/$500,000/$500,000 

3. Broad Fonll Commercial General For Bodily Injury and £roperty Damage of 
Liability Insurance to include coverage for $1,000,000 per occurrence; 
the follmving: $2,000,000 General Aggregate. or its 

u. Premises operations equivalent in Umbrella or Excess Liability 
*b. Independent Contractors Coverage 
c. Products/completed operations 
d. Personal Injury 
e. Contractual Liability 

4. Business Automobile Liability Combined ~ingle Limit for Bodily Injury 
a. Owned/leased vehicles and Eroperty Damage of $1 ,000,000 per 
b. Non-owned vehicles occurrence 
c. II i red Vehicles 

* i r appl icablc 

12.04 Grantee agrees to require, by written contract, that all contractors and 
subcontractors of Grantee working on the Project obtain the same insurance coverages required 
or Grantee herein. and provide a certificate of insurance and endorsement that names Grantee 
and the City as additional insureds. Grantee shall provide the City with said certificate and 
endorsement prior to the commencement or any work by such contractor or subcontractor. This 
provision may be modified by City's Risk Manager. without subsequent City Council upproval. 
when deemed necessary and prudent. based upon changes in statutory law. court decisions. or 
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circumstances surrounding this agreement. Such modification may be enacted by letter signed by 
City's Risk Nlanager. which shall become a part of tile contract for all purposes. 

12.05 City shall be entitled. upon request and without expense, to receive copies of the 
policies. declarat10n page and all endorsements thereto as they apply to the limits required by 
City. and may require the deletion, revision, or modification of particular policy tenns, 
conditions, limitations or exclusions (except where policy provisions arc established by I~w or 
regulation binding upon either of the parties hereto or the underwTiter of any such polIcies). 
Consultant shall be required to comply v·,Jith any such requests and shall submit a copy of the 
replacement certificate of insurance to City at the address provided below within 10 days of the 
requested change. Grantee shall pay any costs incurred resulting from said changes. 

City of San Antonio 
Attn: Contract Administrator 

Transportation and Capital Improvements Department 
P.O. Box 839966 

San Antonio, Texas 78283-3966 

12.06 Grantee agrees that with respect to the above required insurance, all msurance 
policies are to contain or be endorsed to contain the following provisions: 

• Name City. its officers, officials, employees, volunteers, and elected representatives 
as additional insureds by endorsement, as respects operations and activities oC or on 
behalf oC the named insured perfonned under contract with City. with the exception 
of the workers' compensation and proressionalliability polices; 

• Provide for an endorsement that the "other insurance" clause shall not apply to City 
where City is an additional insured shown all the policy: 

• Workers' compensation and employers' liability policies will provide a waiver of 
subrogation in fiwor of City. 

• Provide thirty (30) calendar days advance written notice directly to City of any 
suspension, cancellation, non-renewul or material change in coverage, and not less 
than ten (10) calendar days advance notice for nonpayment of premium. 

12.07 Within five (5) calendar days of a suspension, cancellation or non-renewal of 
coverage. Grantee shall provide a replacement Certificate of rnsurance and applicable 
endorsements to City. City shall have the option to slispend Grantee's performance should there 
be a lapse in coverage at any time during this contract. Failure to provide and to maintain the 
required insurance shall constitute a material breach of this Agreement. 

12.08 In addition to any other remedies the City may have lIpon Grantee's failure to 
provide and maintain any insurance or policy endorsements to the extent and within the time 
herein required. the City shall have the right to order Grantee to stop work hereunder. and/or 
withhold an)' payment(s) 'which become due to Grantee hereunder until Grantee demonstrates 
compliance with the requirements hereof. 
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12.09 Nothing herein contained shall be construed as limiting in any way the extent to 
which Grantee may be held responsible for payments of damages to persons or propclty resulting 
from Grantee '5 or its subcontractors' performance of the work covered under this Agreemcnt. 

12.10 It is aurced that Grantee's insurance shall be deemed primary and non-contributory 
with respcct to any-insurance or self insurance carried by the City of San Antonio for liability 
arising out of operations under this Agreement. 

12.11 It is understood and agreed that the insurance required is in addition to and separate 
(i'om any other obligation contained in this Agreement. 

12.12 Grantee shall comply with Texas Government Code Chapter 2253 provisions 
regarding per/()rmance and payment bonds 011 certain Public Works contracts (copies of required 
bonds must be provided to City prior to the start of construction). 

XIII. TERMINATION 

13.01 City shall have the right to laminate this Funding Agreement for non-compliance, 
in whole or in part, at any time before the date of completion of the Term whenever City 
determines that Grantee has failed to comply with any term of this Funding Agreement with the 
City. City will provide Grantee with written notification as to the nature of the non-compliance, 
and give Grantee a 30 day period from the date of the City's \vritten notification to cure any issue 
of non-compliance. Should Grantee fail to cure any default within this period of time, City may 
tcrminate this Funding Agreement immediately by providing written notice to Grantee, withhold 
further payments to Grantee and seck repayment of any and all funds disbursed by City. 

13.02 In the event of termination oj' the Sublease for any reason, this Funding 
Agreement shall likewise ternlinate. Upon termination of this Funding Agreement for any 
reason. Grantee shall pay City the value of the bond debt that remains outstanding for the 
Project, as detern1ined by City and its financial advisors, and any costs associated with the 
deli:asance of said debt. 

13.03 The Parties shall have the right to seck any remedy at !cw-... to which it may be 
entitled, in addition to tetmination and repayment of funds, if Grantee defaults under the material 
terms of this Funding Agreement and fails to cure such default within the cure period set forth 
above subject to any and all lawful defenses, counterclaims, offsets, settlements, deductions or 
credits to which Grantee may be entitled. 

XIV, NONDISCRIMINATION 

14.0 I As a party to this contract, Grantee understands and agrees to comply with the 
XOIl-Discriminatioll Policy of the City of San Antonio contained in Chapter 2, Article X of the 
City Code and further, shall not discriminate on the basis of race, color, religion, national origin, 
sex, sexual orientation, gender identity, veteran status. age or disability, unless exempted by state 
or federal law, or as otherwise established herein. 
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XV. CONFLICT OF INTEREST 

15.0 I Grantee covenants that neither it nor any member of its governing body or of its 
stalT presently has any interest, direct or indirect, which would conflict in any manner or degree 
with the perfomlance of services required to be performed under this Agreement. Grantee 
further covenants that in the performance of this Agreement, no persons having such interest 
shall be employed or appointed as a member of its governing body or of its stafr. 

15.02 Grantee further covenants that no member of its governing body or of its stafr 
shall possess any interest in. or use their position for. a purpose that is or gives the appearance of 
being motivated by desire for private gain [()r themselves or others, particularly those with \vhich 
they have f~lInily. business, or other tics. 

15.03 No member of City's governing body or of its staff who exercises any function or 
responsibility in the review or approval of the undertaking or carrying out of this Agreement 
shall: 

(A) Participate in any decision relating to this Agreement which may affect his or her 
personal interest or the interest of any corporation. partnership. or association in 
\vhich he or she has a direct or indirect interest; 

(B) Have any direct or indirect interest in this Agreement or the proceeds thereof. 

XVI. POLITICAL ACTIVITY 

16.01 None of the activities performed hereunder shall involve, and no portion of the 
funds received hereunder shall be used, either directly or indirectly, for any political activity 
including. but not limited to. an activity to further the election or defeat of any candidate lor 
public office or for any activity undertaken to intluence the passage, defeat or final content of 
local, state or federal legislation. 

XVII. IUGHTS TO PROPOSAL AND CONTRACTUAL MATERIAL 

17.0 I All linished or unfinished reports. documents, data. studies, surveys. charts, 
drawings. maps, models, photographs. designs, plans, schedules, or other appended 
documentation to any proposal or contract. and any responses, inquiries, correspondence and 
related material submitted by Grantee. shall. upon receipt, hecome the properly of City. 

XVIII. CONTRACTING 

18.01 Any work or services contracted hereunder shall be contracted only hy written 
contract or agreement and, unless specilic waiver is granted in writing by City, shall be subject 
by its terms to each and every provision of this Agreement. Compliance by contractors with this 
Agreement shall be the responsibility of Grantee. Grantee is responsible to ensure that all local, 
slate and federal pcrn1its and approvals required Cor the activities lInder this Agreement arc 
obtained. 
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18.02 City shall in no event he obligated to any third parly. including any sub-contractor 
of Grantee, for performance of or payment for work or services. 

XIX. CHANGES ANn AMENDMENTS 

\9.01 Except \vhen the terms of this Agreement expressly provide otherwise, any 
alterations. additions. or deletions to the terms hereof shall only be by amendment in writing 
executed hy both City and Grantee under authority granted by j()m1al action of the Parties' 
respective governing bodies. 

19.02 It is understood and agreed by the Parties hereto that changes in local, slate and 
federal rules, n:gulations or laws applicable hereto may occllr during the term of this Agreement 
and that any such changes shall be automatically incorporated into this Agreement without 
written amendment hereto. and shall become a part hereof as of the efTective date of the rule, 
regulation or law. 

XX. ASSIGNMENTS 

20.0 I Grantee shall not transfer. pledge or otherwise assign this Agreement, any interest 
in and to same, or any claim arising thereunder, \vithout first procuring the \vriuen approval of 
City. Any attempt at transfer, pledge or other assignment shall be void ah initio and shall confer 
no rights upon any third person. 

XXI. SEVERABILITY OF PROVISIONS 

21.01 If any clause or provision of this Agreement is heJd invalid, illegal or 
unenforceable under present or future federal, state or local lav'is, including but not limited to the 
City Charter, City Cotie, or ordinances of the City of San Antonio, Texas, then and in that event 
it is the intention of the Parties hereto that stich invalidity, illegality or unenforeeability shall not 
affect any other clause or provision hereof and that the remainder of this Agreement shall be 
construed as if such invalid, illegal or unenforceable clausc or provision was never contained 
herein; it is also the intention of the Parties hereto that in licu or each clause or provision of this 
Agreement thut is invalid, illegal. or unenJ()rceable, there be added as a part of the Agreement a 
clausc or provision as similar in terms to such invalid, illegal or unenforceable clause or 
provision as may be possible. IcgaL valid and enforceable. 

XXII. NON-\VAIVER OF PERFORMANCE 

22.01 No waiver by either Party of a breach of any of the terms. conditions, covenants 
or guarantees of this Agreement shall be construed or held to be a \vaivcr of any succeeding or 
preceding breach of the same or any other term, condition. covenant or guarantee herein 
contained. Further, any failurc or either Party to insist in anyone or more cases upon the strict 
performance of any of the covenants of this Agreement, Of to exen.:isc any option herein 
contained. shall in no event be construed as a waiver or relinquishment for the future of such 
covenant or option. In faeL no waiver, change, modification or discharge by either Parly hereto 
of any provision or this Agreement shall he deemed to have been made or shall be effective 
unless expressed in writing and signed by the Party to be charged. 
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22.02 No act or omission of either Party shall in any manner impair or prejudice any 
right. power. privilege, or remedy available to either Party hereunder or hy law or in equity, such 
rights. powers, privileges. or remedies to be always specifically preserved hereby. 

22.03 No representative or agent of City may waive the effect of the provisions of this 
Article without formal action from the City Council. 

XXIlI. KNTIRE AGllEEMENT 

23.01 This Agreement constitutes the final and entire agreement between the Parties 
hereto and contains all of the terms and conditions agreed upon. No other agreements, oral or 
otherwise. regarding the suhject matter of this Agreement shall be deemed to exist or to bind the 
Parties hereto unless same be in writing, dated subsequent to the date hereof and duly executed 
by the Parties. 

23.02 fNCORPORAT'ION OF ATTACHMENTS. Em:h of the Attachments listed below 
is an essential part of the Funding Agreement, \vhich governs the rights and duties of the Parties. 

Exhibit A - Grantec's Original Lease 
Exhibit 13 - Sublease and Leaseback 
Exhibit C -- Determination Letter from the Internal Revenue Service 
Exhibit () -- Proposcd Project Budget 
Exhibit E - Plans 
Exhibit F ~ S13EDA. Terms and Conditions 

XXIV. NOTICKS 

24.()1 For purposes or this Agreement. all official communications and notices among 
the Parties shall be deemed sufficient if in writing and mailed, registered or certilied mail, 
postage prepaid, to thc addresses set forth below: 

CITY: Director Transportation & Capital Improvements 
City or San Antonio 
P.O. Box 839966 
San Antonio, Texas 78283-3966 
San Antonio. Texas 78283-3966 

GRANTEE: Executive Director 
Bluc Star COlltemporarv Art Museum 
116 Blue Star 
San Antonio, TX 78204 

Notice or change of address by either Party must be made in \\Titing and mailed to the other 
Party's last known address within live (5) business days orsllch changc. 
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XXV. PARTIES BOUNIJ 

25.0 I This Agreement shall be binding on and inure to the benefit of the Parties hereto 
and their respective heirs, executors, administrators, legal representatives, successors and 
assigns. except as otherwise expressly provided herein. 

XXVI. RELATIONSHIP OF PARTIES 

26.0 I Nothing contained herein shall be deemed or construed by the Parties hereto, or 
by any third party. as creating the relationship of principal and agent, partners, joint venturers or 
any other similar such relationship between the Parties hereto. 

XXVII. TEXAS LAW TO APl)L Y 

27.01 This Agreement shall be construed under and in accordance with the laws of the 
State of Texas, and all obligations of the Parties created hereunder are performable in Bexar 
County, Texas. Any legal action or proceeding brought or maintained, directly or indirectly. as a 
result or this Agreement shall be heard and determined in the City or San Antonio, Bexar 
County. Texas. 

XXVIII. GENDER 

28.0 I Words of any gender used in this Agreement shall be held and construed to 
includc any other gcnder, and words in the singular number shull be held to include the plural, 
unless the context othenvise requires. 

XXIX. CAPTIONS 

19.0 I The captions contained in this Agreement arc for convenience of reference only, 
and in no way limit or enlarge the terms andlor conditions of this Agreement. 

XXX. LEGAL AUTHORITY 

30.0 I Grantee represents, warrants, assures, and guarantees that it possesses the legal 
authority, pursuant to any proper. appropriate and official motion, resolution or action passed or 
taken. to enter into this Agreement and to peritmn the responsibilities herein required. 

29.02 The signer or this Agrecmcnt lor Grantee represents, warrants, assures and 
guarantees that he or she has full legal authority to execute this Agreement on behalf of Grantee 
and to bind Grantee to all tenns. perfonnanees and provisions herein contained. 

EXEClJTI~D IN DUPLICATE ORIGINALS, each of which shall have the full force and 
ertcct of an original this the __ day of ___ . 20 
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CITY OF SAN ANTONIO 

By: 
Sheryl Sculley 
City i'vlanager 

APPROVED AS TO FORM: 

City Attorney 
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BLUE STAR CONTEMPORARY ART CENTER 

By:)t1~tt -
Mary I-leathcott 
Executive Director 
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Exhibit A 

Grantee's Original Lease 
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Exhibit B 

Sublease and Leaseback 
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Sublease Agreement 
(Blue Stllr Contemporary Ali Cellter) 

Table of Contents 

I. Demise of Premises. 
') Lease Term. 
3. H .. en!. 

4. Taxes. 
5. Utilities. 
6. Use of Premises. 
7. Funding Agreement. 
8. Encumbrance of Leasehold Estate. 
9. Repairs. iv1aintenance. and Restoration. 
10. 7vkchanic's Liens. 
I I. Condemnation. 
12. Insurance. 
13. Assignment and Subletting. 
14. Default and Remedies. 
15. Indemnification. 
16. Miscellaneous. 
17. Public Inf(wll1ation. 
18. Appropriations. 
Exhibit A 

Authorizing Ordinance: 

3 
3 
.... 
.) 

4 
4 
4 
4 
4 
5 
5 
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6 
6 
6 
8 

10 
10 
12 

Sublessee: City of San /\ntonio. a Texas municipal corporation 

Sublessee's Address: P.O. Box 839966. San Antonio. Texas 78283-3966 

Sublessor: Contemporary Art for San Antonio. a Texas 
nonprofit corporation. d/b/a! Blue SIal' Arts Complex 

Sublessor's Address: 116 Blue Star. San Antonio. Texas 78204 

Premises: The first 11001' of the building located at 116 BIlle 
Star, San Antonio. Bexar County. Texas. consisting 
of approximately 11.000 square feet of interior 11001' 

spa<.:e as depicted on Exhibit A. and being the same 
space Sublessor leases from Berltex Real Estate 
Holdings, Inc. undcrthe Underlying Lease. 

Permitted Use: All uses permitted by the Underlying Lease 

06717400111 'I ~ 15265 \5 



Lease Commencement 
Date: 

Term: 

Rent: 

Funding Agreement: 

Leaseback: 

The effective date of the Authorizing Ordinance. 

Umil the earlier of (a) expiration of 20 years from 
the Lease Commencement Date; (b) termination of 
the Funding Agreement; or (c) earlier termination as 
provided herein 

$100 total for the entire Term 

Agreement of even date herewith between Sublessor 
and City of San Antonio for capital improvcmcnt 
funding for Contemporary Art for San Antonio 
pursuant to the Authorizing Ordinance. 

A sub-lease executed contemporaneously with this 
Sublease whereby Contemporary Art for San 
Antonio leases back the Premises from the City of 
San Antonio. 

Underlying Lease: Lease Agreement dated July 1. 2015 whereby 

Background: 

Sublessor leases the Premises from Berltex Real 
Estate Holdings. Inc. 

The Premises are situated on Lot 21. New City Block A-14, Blue Star 
Subdivision. according to the map or plat thereof recorded at Volume 9526. Page 
141. real property records of Bexar County. Texas. 

Sublessee wishes to provide funding to Sublessor for improvements to the 
Premises. 

Sublessee's funds arc derived from the sale of municipal bonds, and the bond 
covenants require that Sublessee have an interest in the property 10 be improved 
\\ith the bond funds. 

It is the opinion of legal coullsel representing Subll.!ssee in connection with the 
bonds that the leasehold interest to be acquired by Sublessee under this Sublease 
is a sufficient real estate interest in the Premises 10 comply \\lith the bond 
covenants. 

Subkssor is the Tenant under the Underlying Lease. 

Sublessor and Sublessel.! are contemporaneously t:ntering into the Funding 
Agn:ement this Sublease. the Lease Assignment and the Leaseback. 
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The Premises for the Sublease and the Leaseback are the same as f{)r the 
Underlying Lease. 

The durations of the Sublease and the Leaseback coincide. 

At the expiration of both leases. neither the Sublease nor the Leaseback will be an 
encumbrance on the fee title to the Premises. 

Righls and Obligations: 

1. Demise of Premises. 
Sublessor leases the Premises to Sublessee. and Sublessee leases the Premises 
back to Sublessor under the terms of the Leaseback. 

2. Lease Term. 
The Term is as stated above. Notwithstanding the foregoing, this Agreement (and 
the Leaseback) shall terminate immcdiately upon tcnnination of the Underlying 
Lease. 

3. Rent. 
Sublessor acknowledges receipt in full of all Rent due for the Term in the form of 
an onset against rent duc on the Leaseback. 

4. Taxes. 
Taxes are Sublessor's responsibility and arc to be handled according to the 
UnderlY'ing Lease. 

5. Utilities. 
Utilities are Sublessor's responsibility in accordance with the Underlying Lease. 

6. Use of Premises. 
Sublessor may usc the Premises only for the Permitted Uses, unless the Landlord 
of the Underlying Lease otherwise consents in ""Titing. Sublessor must not lise or 
store. or permit 10 be lIsed or slOred. on tht.! Premises any hazardous or toxic 
substances or materials. 

Page 3 of 3 PagC'.s 
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7. Funding Agreement. 
Sublessor mllst comply with the Funding Agreement in all its operations on the 
Premises, including but not limited to construction on the Premises. 

8. Encumbrance of Leasehold Estate. 
8.0 1. Sublessee may encumber its leasehold interest without obtaining 

Sublessor's consent, but no such encumbrance is or can be a lien 011 Sublessor's 
leasehold. The indebtedness secured by the encumbrance \vill at all limes be and 
remain inferior and subordinate to all the conditions, covenants, and obligations 
of this Sublease, the Underlying Lease and to all of Sublessor's rights under the 
Leaseback. References in this Sublease to "Lender" refer to any person to whom 
Sublessee has encumbered its leasehold interest. 

8.02. At any timl! after eXl!cution and recordation in Bexar County, Texas, 
of allv mortgage or deed of trust encumbering Sublessee's leasehold interest. 

*' -- '-' ""' ~ 

Lender shall notify Sublessor in writing that the mortgage or deed of trust has 
been given. On Lender's request, Sublessor will deliver duplicate notices under 
this Sublease to Lender at an address or agent it specifies. 

8.03. Sublessee and Sublessor will neither modify nor terminate this 
Sublease by mutual consent without Lender's \vritten consent except as may be 
required by the terms of the bonds providing funding under the Funding 
Agreement. 

8.04. Lender may do any act required or SubJessor to prevent forfeiture of 
Sublessor's leasehold interest. All such acts are as effective to prevent a 
forfeiture of Sublessor's ri!!hts under this Sublease as if done bv Sublessor. - -

8.05. Lender may realize on the security afforded by the leasehold estate 
by exercising foreclosure proceedings or power of sale or other remedy afforded 
in law or equity or by the security documellls. In so doing, it may transfer, 
convey, or assign Sublessee's title to the leasehold estate created by this Sublease 
to any purchaser at a forl!closure sale. Lender also may acquire and succeed to 
Sublessee's interest under this lease by virtue of a foreclosure sale. Lender will 
not be or become I iable to Sublessor as an assignee of this Sublease or otherwise, 
unless it assLlmes such liability in writing. No assumption by Lender may be 
inferred from or result (1) from foreclosure or other similar proceedings or (2) 
from other action or remedy provided for by the mortgagl!, deed of trust, or other 
security instrument, or (3) from a conveyancl! from Sublessee under which the 
bU)'1!1' at foreclosure or grantee acquires Sublessee's rights and interest under this 
Sublease. Any buyer at a foreclosure sale, including Lender, becomes obligated 
10 Sublessor as the Sublessee under the Sublease. 
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8.06. Nothing in this Article 8 wai\cs any provisions of the Underlying 
Lease regarding encumbrance of the leasehold created by the Underlying Lease. 
The con;ent of-the Underlying Lease landlord to this Leaseback is not ipso facto 
consent to an encumbrance of the Underlying Lease leasehold. 

9. Repairs, lVlaintenance, and Restoration. 
Repairs. maintenance, and restoration are Sublessor's responsibility and are to be 
handled according to the Underlying Lease. 

10. Mechanic's Liens. 
Sublessee must not cause or permit any mechanic's or other liens to be filed 
against the fee of the Premises or against Sublessor's leasehold interest (excluding 
any leasehold mOltgagc). 

II. Condemnation. 
Condemnation is handled according to the Underlying Lease. Sublessee has no 
interest in any award. 

12. Insu rance. 
Insurance is Sublessor's responsibility and will be handled according to the 
Underlying Lease. Sublessee has no insurance-related obligations hereunder. 

13. Assignment and Subletting. 
Sublessee may not assign or sublet the Premises except with the consent of both 
Sublessor and the Underlying Lease landlord. Notwithstanding the foregoing, the 
Parties agree that the Leaseback shall be expressly permitted by this Sublease. 

14. Default and Remedies. 
] 4.0 I. If Sublessee defaults in performing any obligation arising out of 

this Sublease and does not correct the default within 30 days after receipt of 
written notice from Sublessor, Sublessor may terminate this Sublease. Lease 
termination does not entitle Sublessee to a refund of any part of the prepaid rent. 
I f Sublessor defaults in performing any obligation arising out of this Sublease and 
does not correct the default within 30 days after receipt of written notice from 
Sublessee, Sublessee shall give \\Tiuen notice to the landlord of the Underlying 
Lease. 
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14.02. Despite any other provision of the Leaseback or this Sublease, the 
landlord of the Underlvin!! Lease may. but need not. cure anv default of Sublessor ... ........ "" 

under this Sublease. 

15. Indemnification. 
15.01. These definitions apply to the indemnity provIsIons of this 

Sublease: 

\5.01.0 I. "Indemnified Claims" mean all loss, cost. liability, or expense. 
directly or indirectly arising out of 

a. Responsibilities allocated to Sublessor by this Sublease: 

b. All claims by the landlord of the Underlying Lease; 

c. All claims associated with Sublessor's occupancy of the 
Premises. whether the claim pertains to Sublessor's occupancy 
under the Underlying Lease or under this Sublease. 

This indemnity does not cover claims arising out of Sublessee's 
sole negligence. 

15.01.02. Indemnified Claims include allomeys' fees and comi costs and 
include claims arising from property damage and from personal or bodily 
injury. including death. 

15.01.03. "lndemnitces" means the City of San Antonio and its elected 
officials. officers, employees. agents. and other representatives. 
collectively, against whom an Indemnified Claim has been asserted. 

15.01'()4. '"Indemnitor" means Sublessor. 

15.02. 
individually 
Claims. 

Indenlnitor must indemnify Indemnitees, 
and collectively, from all Indemnified 

lS'()3. If one or more Indemnitees are finally adjudged to be solely 
liable for Indemnified Claim, Indemnitor Ileed not further indemnify the so­
adjudged Indemnitccs from liability arising from the Indemnitees' 
adj udicated share of liability. But despite allegatiolls of Indemnitee 
negligence, Indemnitor must nevertheless defend all Indcmnitees until final 
adjudication. Indemnitor may not recover sums previously spent defending 
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or othcnvisc indemnifying the Indemnitee who has been adjudged to be 
negligent and must continue to indemnify other Indemnitees. 

15.04. There are no third-party beneficiaries of this indemnity other than 
the category of people and entities included within the definition of lndemnitees. 

15.05. Indemnitor must promptly advise the Sublessee in writing of any 
Indemnified Claim and mus!. at its own cost. investigate and defend the 
Indemnified Claim. Whether or not the Sublessee is an Indemnitee as to a 
particular Indemnified Claim, the Sublessee may require Indemnitor to replace the 
counsel Indemnitor has hired to defend Indemnitees. The City may also require 
Indemnitor to hire specific-named counsel for so long as the named counsel's 
hourly rates do not exceed the usual and customary charges for counsel handling 
sophisticated and complex litigation in the locale where the suit is pending. No 
such actions release or impair Indemnitor's obligations under this indemnity 
paragraph. including its obligation to pay fCJl' the counsel selected by City. 
Regardless of who selects the counsel. the counsel's clients arc Indemnitees, not 
Indemnitor. 

15.06. In addition to the indemnity required under this Contract, each 
Indemnitee may. at its own expense. participate in its defense by counsel of its 
choosing without relieving or impairing Indemnitor's obligations under this 
indemnity paragraph. 

15.07. Indemnitor may not senle any IndemnifieLi Claim v .. ·ithout the 
consent of the Sublessee. whether or not the City is an Indemnitee as to the 
particular Indemnified Claim, unless (A) the scttlement will be fully funded by 
Sublessor and (8) the proposed settlement docs not contain an admission of 
liability or wrongdoing by any Indemnitee. The Sublessee's withholding its 
consent as allowed in the preceding sentence does not release or impair its 
obligations of this indemnity paragraph. Even if the Sublessee is not an 
Indemnitee as to a particular Indemnified Claim. Indemnitor must give Sublessee 
at least 20 days advance written notice of the details of a proposed settlement 
before it becomes binding. Any settlement purporting to bind an Indemnitee must 
first be approved by landlord of the Underlying Lease. 

15.08. Nothing in this Sublease waives governmental immunity or other 
defenscs of Indemnitees under applicable law. 

15.09. If. for whatever reason. a court refuses to enforce this indemnity as 
wrinen. and only in that case. the parties must contribute to any Indemnified 
Claim 5% by the Indemnitees and 95% by the Indemnitor. Indemnitor need look 
only to the City of San Antonio for Indemnitees' 5% jf the City of San Antonio is 
an Indemnified Party as to a particular Indemnified Claim. 
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16. Miscellaneous. 
16.0 I. This Agreement is entered into in San Antonio, Bexar County, 

State of Texas. The Construction Of This Agreement And The Rights, 
Remedies, And Obligntions Arising Thereunder Are Governed By The Laws 
of The State of Tex~ls. But the Texas conflicts of law rules must not cause the 
application of the laws of a jurisdiction other than Texas. The obligations 
performable hereunder by both parties are performable in San Antonio, Bexar 
County. Texas. 

16.02. If any portion hereof is determined to be invalid or unenforceable, 
the determination docs not affect the remainder hereof. 

16.03. This Agreement inures to the benefit of and binds the heirs, 
representatives. Sllccessors, and permitted assigns of each party. This clause does 
not authorize any assignment not othenvise authorized. 

16.04. Relmiol1ship (~r AgrccmCI1lS (ll1d Persons With Intercsts In the 
Premises. 

16.04.01. This \Vritten Sublease, Together With the 
Funding Agreement and the Leaseback, Represents The 
Final Agreement Between The Parties And May Not Be 
Contradicted By Evidence Of Prior, Contemporaneous, Or 
Subsequent Oral Agrcements Of The Parties. There Are No 
Oral Agrecments Beh\'cen The Parties. 

16.04.02. This Sublease benefits only the parties hereto and their 
successors and pennitled assigns. subject only to the rights. if any, of the 
landlord of the Underlying Lease to aSSllme Sublessor's obligations. 
There are no other third party beneficiaries. 

\6.04.03. Without limiting the generality of the foregoing, Sublessee has 
no express or implied obligations arising out of the Underlying Lease, 
whether to Sublessor or to the landlord of the Underlying Lease. Further, 
Sublessee has no express or implied obligations to the landlord of the 
Underlying Lease arising out of this Sublease or the Leaseback. Nothing 
in this Sublease alters or impairs Sublessor's obligations under the 
Underlying Lease, except this Sublease and the Leaseback are not 
breaches of the Underlying Lease. 

! 6.05. This Sublease may not be changed orally but only by a \\Titten 
amendmellt. signed by the party against whom enforcement of any modification is 
sought. No such modification. express or implied, affects the right of the 
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modifying party to require observalH:e of either (i) any other term or (ii) the same 
term or condition as it applies on a subsequent or previous occasion. 

16'()6. Any notice provided for or permitted hereunder must be in writing 
and by certified mail. return receipt requested. addressed to the parties at their 
respective addresses set forth in the preamble. Notice is complete three (3) days 
altcr deposit. properly addressed and postage prepaid. with the United States 
Postal Service. Failure to use certified mail does not defeat the effectiveness of 
notice actually received. but such notice is effective only on actual receipt. 
Address for notice may he changed by giving notice hereunder. 

16.07. Paragraph captions in this Sublease are for case of reference only 
and do not affect the interpretation hereof. 

16.08. This Sublease may be executed in multiple counterparts, each of 
which is an original. whether or not all parties sign the same document. 
Regardless of the number of counterparts, they constitute only one agreement. In 
making proof of this Sublease, it is not necessary to produce or account for more 
counterparts than arc necessary to show execution by or on behalf of all parties. 

16.09. The parties must execute and deliver such additional documents 
and instruments as may be required to effect fully the provisions hercoC No such 
additional document(s). however, may alter the rights or obligations of the parties 
as contained in this Sublease. 

17. Public Information. 
Parties acknowledge that this Sublease is public information within the meaning 
of Chapter 552 of the Texas Government Code and accordingly may be disclosed 
to the public. 

18. Appropriations. 
All obligations of the Sublessee under this Sublease are subject to the discretion 
of City Council whether to appropriate funding. If the City Council fails to 
appropriate money for any obligation under this Sublease, the Sublessee may 
terminate this Sublease and have no further liability. 

In \Vitncss \Vhcreof, thc parties have hereunto caused their representatives 
to set their hands. 

Sublessee Suble.\'sor 
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City of San Antonio, a Texas 
municipal corporation 

By: __________ _ 

Printed 
Name: _________ ~ __ _ 

Title: ____________ _ 

Date:, ____________ _ 

Attest: 

City Clerk 

Approved as to Form: 

-----------------
City Attomey 

Contempomry Art for San Antonio, 
a Texas non·proftt corporati 

By:~~ ____ -=--__ _ 

Printed 
Nanlc: M ItI-'1 1tEtf(/fC.Q7T 

Title: t3:Xf; aJn ~ l> 1/Z:ECI'l)(( 

Date:.------JS /'---!./..l!!!!-8/--L) I~r __ 
I 7 

Berltex Real Estate Holdings, Inc. executes this Sublease for the sole purpose of 
consenting to Sublessee's and Sublessor's entering into this Sublease, despite 
any contrary provisions of Texas Jawor the Underlying Lease. This consent 
waives only Article 8 of the Underlying Lease and only as to this Sublease. 

Berltex Real Estate Holdings, Inc., a Texas corporation 

By: ____________ _ 

Printed 
Name:, _____________ _ 

Title: '-----------------

Date: ___________ _ 
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Leaseback Agreenlent 
(Blue Star ContemJlornry Art Center) 

Table of Contents 

I. Demise of Premises. 
2. Lease Term. 
3. Rent. 
4. Taxes. 
5. Utilities. 
6. Use of Premises. 
7. Funding Agreement. 
8. Encumbrance of Leasehold Estate. 
9. Repairs. Maintenance. and Restoration. 
10. Mechanic' s Liens. 
1 I. Condemnation. 
12. Insurance. 
13. Assignment and Subletting. 
14. Default and Remedies. 
15. Indemnification. 
16. Miscellaneous. 
17. Public Information. 
18. Appropriations. 
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Authorizing Ordinance: 
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9 

12 

Leaseback Landlord: City of San Antonio. a Texas municipal corporation 

Leaseback Lundlord's 
P.O. Box 839966. San Antonio. Texas 78283-3966 

Address: 

Leaseback Tenant: 

Leaseback Tenant's 
Address: 

Prcl11 iscs: 

Contemporary Art for San Antonio. a Texas 
nonprofit corporation, d/b/a! Blue Star Arts Complex 

116 Blue Star, San Antonio. Texas 78204 

The first floor of the building located at 116 Bluc 
Star. San Antonio. Bexar County. Texas, consisting 
of approximately [ 1.000 square feet of interior floor 
space as depicted on Exhibit A, and being the samc 

(l(,717.J 0001'1 ::1526X,,5 



Permitted Use: 

Lease Commencement 
Date: 

Term: 

Rent: 

Funding Agreement: 

space Leaseback Tenant leases from Berltex Real 
Estate Holdings. Inc. under the Underlying Lease. 

All lIses pcnnitted by the Underlying Lease and 
Sublease. 

The effective date of the Authorizing Ordinance. 

Until the earlier of (a) expiration of 20 years from 
the Lcase Commencement Date: or (b) termination 
as provided herein. 

$100 total for the entire Term 

Agreement of even date herc\vith between 
Leaseback Tenant and Leaseback Landlord for 
funding Contemporary Art for San Antonio pursuant 
to the Authorizing Ordinance. 

Sublease: A sublease agreement executed contemporaneously 
\'.lith this Leaseback whereby Contemporary Art for 
San Antonio subkases the Premises to the City of 
San Antonio. 

U nderlyillg Lease: Lease Agreement dated July 1, 2015 whereby 
Leaseback Tenant leases the Premises from Berltex 
Real Estate Holdings. Inc. 

Background: 

The Premises is situated on Lot 21. New City Block A-14. Blue Star Subdivision. 
according to the map or plat thereof recorded at Volume 9526, Page 141, real 
propcl1y records of Bexar County. Texas. 

Leaseback Landlord wishes to provide funding to Leaseback Tenant for 
improvements to the Premises. 

Leaseback Landlord's funds are derived jj'om the sale of municipal bonds. and the 
bond covenants require that Leasehack Landlord have a real estate interest in the 
property to be improved \'.lith the bond funds. 

It is the opinion of legal counsel representing Leaseback Landlord in connection 
with the bonds that the leasehold interest to be acquired by Leaseback Landlord 
under the Sublease is a sufficient ownership interest in the Premises to comply 
with the bond covenants. 



Leaseback Tenant is the Tenant under the Underlying Lease. 

Leaseback Tenant and Leaseback Landlord arc contemporaneously entering into 
the Funding Agreement. the Sublease. and this Leaseback. 

The Premises for the Sublease and the Leasl!back are the saml! as for the 
Underlying Ll!ase. 

The durations of the Underlying Ll!ase. Sublease and the Leaseback coincide. 

At the expiration of both leases. neither the Sublcasl! nor the Leaseback \vill be an 
encumbrance on the fee title to the Premises. 

Rights and Obligations: 

I. Demise of Premises. 
Leaseback Tenal1l leases the Premises back from Leaseback Landlord, and 
Leaseback Landlord leases the Premises back to Leaseback Tcnant under the 
terms of this Leaseback Agreement (this "Leaseback"). Leaseback Tenant is to 
have and hold the Premises. together \vith all rights. privilegl!s. easements. 
appurtenances. and immunities belonging to or in <Iny way appertaining to them. 

2. Lease Term. 
The Term is as stated above. 

3. Rent. 
Leaseback Landlord acknowledges receipt in full of all Rent due {()r the Tenn in 
the form of an offset against renl due as provided in the Sublease. 

4. Taxes. 
Taxes are Leaseback Tenant's responsibility and arc to be handlcd according to 
the Underlying Lease. 

5. Utilities. 
Utilities arc Leaseback Tenant's responsibility in accordance with lhl! Underlying 
Lease. 

6. Use of Premises. 

11.!gc 3 of 3 Pagl"s 
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Leaseback Tenant may use the Premises only for the Pcrmitt~d US~. unless the 
landlord of the Underlying Leasc othcm ise consents in writing. Leaseback 
Tenant must not use or store. or permit to be used or stored, Oil the Premises any 
hazardous or toxic suhstances or materials. 

7. Funding Agreement. 
Leaseback Tenant must comply with the Funding Agreement in all its operations 
on the Premises, including but not limited to construction 011 the.: Premises. 

8. Encumbrance of Leasehold Estate. 
8.0 I. Leaseback Tenant may encumber its Ie.:asehold interest without 

obtaining Leaseback Landlord's consent. but no such encumbrance is or can be a 
lien on Leaseback Landlord's leasehold. The indebtedness secured by the 
encumbrance will at all times be and remain inferior and suhordinate to all the 
conditions: covenants. and obligations of this Leaseback and In all Leaseback 
Landlord's rights under the Sublease. References in this Leaseback to "Lender" 
refer to any person to whom Leaseback Tenant has encumbered its leasehold 
interest. 

8.02. At any time after execlltion and recordation in Bexar County, Texas. 
of any mortgage or deed of trust encumbering l.easeback Tenant's leasehold 
interest. Lender Illay notify Leaseback Landlord in writing that the mO!1gage or 
deed of trust has been given. On Lender's request. Leaseback Landlord will 
deliver duplicate notices under this Leaseback to Lender at an address or agent it 
specifics. 

8.03. Leaseback Landlord and Leaseback Tenant will neither modify nor 
tenninate this Leaseback by mutual consent \\ ithout Lender's written consent. 
except as may be required by the terms of the bonds providing funding under the 
Funding Agreement. 

8.04. Lender may do any aet required of Leaseback Tenant to prevent 
forfeiture of Leaseback Tenant's leasehold interest. All such acts arc as effective 
to prevent a forfeiture of Leaseback Tenant's rights LInder til is Leaseback as if 
done by Leaseback Tenant. 

8.05. Lender may realize on the security afforded by the leasehold estate 
by exercising foreclosure proceedings or power of sale or other remedy afforded 
in law or equity or by the security documents. In so doing. it may transfer. 
convey. or assign Leaseback Tenant's title to the leasehold estate created by this 
Leaseback to any purchaser at a foreclosure sale. I,ender also may acquire and 
succeed to Leaseback Tenant's interest under this Leaseback by virtue of a 
foreclosure sale. Lender will not be or become liable 10 Leaseback Landlord as 



an assignee of this Leaseback or otherwise, unless it assumes such liability in 
writing. No assumption by Lender may be inferred from or result (I) from 
foreclosure or other similar proceedings or (2) from other action or remedy 
provided for by the mortgage, deed of trust. or other security instrument, or (3) 
from a conveyance from Leaseback Tenant under \vhich the buyer at foreclosure 
or grantee acquires Leaseback Tenant's rights and interest under this Leaseback. 
Any buyer at a foreclosure sale. including Lender. becomes obligated to 
Leaseback Landlord as the Leaseback Tenant under the Leaseback. 

8.06. Nothing in this Alticle 8 waives any provisions of the Underlying 
Lease regarding encumbrance of the leasehold created by the Underlying Lease. 
The consent of the Underlying Lease landlord to this Leaseback is not ipso facto 
consent to an encumbrance of the Underlying Lease leasehold. 

9. Repairs, Maintenance, and Restoration. 
Repairs, maintenance. and restoration are Leaseback Tenant's responsibility and 
are to be handled according to the Underlying I.ease. 

10. Mechanic's Liens. 
Leaseback Tenant must not cause or permit any mechanic's or other liens to be 
filed against the fee of the Premises or against Leaseback Tenant's leasehold 
interest (excluding any leasehold mortgage). 

] 1. Condemnation. 
Condemnation is handled according to the Underlying Lease. Leaseback 
Landlord has no interest in any award. 

12. Insurance. 
Insurance is Leaseback Tenant's responsibi Iity and is subject to the Underlying 
Lease and Funding Agreement. Leaseback Landlord has no insurance-related 
obligations. 

13. Assignment and Subletting. 
Leaseback Tenant may not assign or sublet the Premises except with the consent 
of both Leaseback Landlord and the Underlying Lease landlord. 

14. Default and Remedies. 
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14.01. If Leaseback Tenant det1ll1lts in performing any obligation arising 
out of this Leaseback and does not correct the debult within 30 days after receipt 
of written notice to Leaseback Tenant. Leaseback Landlord may terminate this 
Leaseback. Lease termination docs not entitle Leaseback Tenant to a refund of 
any part of the prepaid rent. 

14.02. Despite any other pnwision of this Leaseback or the Sublease. the 
landlord of the Underlying Lease may. but need nOlo cure any default of 
Leaseback Tenant under this Leaseback. 

15. Indemnification. 
15'{) l. These definitions apply to the indemnit) provisions of this 

Contract: 

15.01.01. "Indemnified Claims" mean all loss, cost. liahility. or expense, 
directly or indirectly arising out of 

a. Responsibilities allocated to Leaseback Tenant by this 
Leaseback; 

b. All claims by the landlord of the Underlying Lease; 

c. All claims associated with Leaseback Tenant's occupancy of 
the Premises, \vhether the claim pertains to Leaseback Tenant's 
occupancy under the Underlying Lease or under this Leaseback. 

This indemnity does not cover claims ansmg Ollt of Leaseback 
Landlord's sole negligence. 

15.01.02. Indemnitied Claims include attorneys' fees and COllrt costs and 
include claims arising from property damage and from personal or bodily 
injury, including death. 

15.01.03. "Indemnitces" means the City of San Antonio and its elected 
officials. officers. employees. agents. and other representatives, 
collectively. against whom an Indemnified Claim has heen asserted. 

15.01.04. "Indemnitor" means Leaseback Tenant. 

15.02. 
individually 
Claims. 

Indemnitor must indemnify Indemnitees, 
and collectively, from all Indemnified 
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15.03. If one or more Indemnitccs arc finally adjudged to be solely 
liable for Indemnified Claim, Indemnitor need not furthel' indemnify the so­
adjudged Indemnitees from liability arising from the Indemnitees' 
adjudicated share of liability. But despite allegations of Indemnitee 
negligence, Indemnitor must nevertheless defend all Indemnitees until final 
adjudication. Indemnitor nUlY not recover sums previously spent defending 
or othcn\'ise indemnifying the Indemnitee VdlO has heen adjudged to he 
negligent and must continue to indemnify other Indemnitees. 

15.04. There are no third-party beneficiaries of this indemnity other than 
the category ofpeopJe and entities included within the definition of Indemnitees. 

15.05. Indemnitor must promptly advise the City of San Antonio in 
writing of any Indemnified Claim and must. at its own cost, investigate and 
defend the Indemnified Claim. Whether or not the City of San Antonio is an 
Indemnitee as to a particular Indemnified Claim, the City of San Antonio may 
require Indemnitor to replace the counsel Indemnitor has hired to defend 
Indemnitees. The City may also require Indemnitor to hire specific-named 
counsel for so long as the named counsel's hourly rales do not exceed the usual 
and customary charges for cOllllsel handling sophisticated and complex litigation 
in the locale where the suit is pending. )\\) sllch actions release or impair 
Indemnitor's obligations under this indemnity paragraph. including its obligation 
to pay for the counsel selected by the City of San Antonio. Regardless of who 
selects the counsel. the counsel's clients are ImJcmnitees, not Indemnitor. 

15.06. In addition to the indemnity required under this Leaseback. each 
Indemnitee may. at its o\\'n expense, participate in its defense by counselor its 
choosing without relieving or Impairing Indemnitor's obligations under this 
indemnity paragraph. 

15.07. Indemnitor may nol settle allY Indemnified Claim without the 
consent of the City of San Antonio, whether or not the City is an Indemnitee as to 
the particular Indemnified Claim, unless (A) the sculemem will be fully funded 
by Indemnitor and (8) the proposed senlemellt does not contain an admission of 
liability or wrongdoing by any Indemnitee. The City's withholding its consent as 
allO\ved in the preceding sentence docs not rek:ase or impair Indemnitor's 
obligations of this indemnity paragraph. Even if the City of San Antonio is not an 
Indemnitee as to a particular Indemnified Claim. Intlemnitor must give the City of 
San Antonio at least 20 days advance written Ilotice of the details of a proposed 
settlement before it becomes binding. Any settlement purporting to bind an 
Indemnitee mllst first be approved by City Council. 

15.08. Nothing in this Leaseback waives gmcrnrncntal immunity or other 
defenses of rndemnitees under applicable Inw. 
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15.09. If. for whatever reason, a court refuses to enforce this indemnity as 
written. and only in that case, the parties must contribute to any Indemnified 
Claim 5% by the Indcmnitees and 95% by the Indemnitor. Indemnitor need look 
only to the City of San Antonio for Indemnitees' 5% if the City of San Antonio is 
an Indemnified Party as to a particular Indemnified Claim. 

16. Miscellaneous. 
\6.0 I. This Leaseback is entered into in San Antonio, Bexar County, 

State of Texas. The Construction Of This Leaseback And The Rights, 
Remedies, And Obligntions Arising Thereunder Are Govcrncd By The Laws 
of The Stnte of Texas. But the Texas conflicts of law rules must not cause the 
application of the laws of a jurisdiction other than Texas. The obligations 
performable hereunder by both parties are performable in San Antonio, Bexar 
County . Texas. 

16.02. If any portion hereof is determined to be invalid or unenforceable, 
the determination does not affect the remainder hereof. 

16.03. This Leaseback inures to the benefit of and binds the heirs, 
representatives. successors, and permitted assigns of each party. This clause does 
not authorize any assignment not otherwise authorized. 

\6.04. Relationship (~r Agreements and Persons With Interests In the 
Premises. 

16.04.01. This Written Leaseback, Together With the 
Funding Agreement and the Sublease, Represents The Final 
Agreement Between The Parties And 1\1a)' Not Be 
Contradicted By Evidence Of Prior, Contemporaneous, Or 
Subsequent Oral Agreements Of The Parties. There Are No 
Oral Agreements Between The Parties. 

) 6.04.02. This Leaseback benefits only the parties hereto and their 
successors and permitted assigns. subject only to the rights, if any, of the 
landlord of the Underlying Lease to assume Leaseback Tenant's 
obligations. There are no other third party beneficiaries. 

16.04.03. Intentionally deleted. 

16.05. This Leaseback may not be changed orally but only by a written 
amendment. signed by both parties. No such modification. express or implied, 
affects the right of the modifying party to require observance of either (i) any 
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other term or Oi) the same term or condition as it applies on a subsequent or 
previous occasion. 

16.06. Any notice provided for or permitted hereunder must be in writing 
and by certified mail, retum receipt requested. addressed to the parties at their 
respective addresses set forth in the preamble. Notice is complete three (3) days 
after deposit, properly addressed and postage prepaid, with the United States 
Postal Service. Failure to lise certified mail does 110t defeat the effectiveness of 
notice actually received, but sllch notice is effective only on actual receipt. 
Address for notice may be changed by giving notice hereunder. 

16.07. Paragraph captions in this Leaseback are for ease of reference only 
and do not affect the interpretation hereof. 

16.08. This Leaseback may be executed in multiple counterparts, each of 
which is an original, whether or not all parties sign the same document. 
Regardless of the number of cOllnterparts, they constitute only one agreement. In 
making proof of this Leaseback. it is not necessary to produce or account for more 
counterparts than arc necessary to show execution by or on behalf of all parties. 

16.09. The parties mllst execute and deliver such additional documents 
and instruments as may be required to effect fully the provisions hereof. No such 
additional document(s). however, may alter the rights or obligations of the parties 
as contained in this Leaseback. 

17. Public Information. 
Parties acknowledge that this Leaseback is public infonnation within the meaning 
of Chapter 552 of the Texas Government Code and accordingly may be disclosed 
to the public. 

18. Appropriations. 
All monetary obligations of the Leaseback Landlord under this Leaseback, ifany, 
are subject to the discretion of City Council whether to appropriate funding. 

19. Nondiscrimination. 
Leaseback Tenant and its agents, employees. and all others under Leaseback 
Tenant's control, must refrain from discriminating against any individual or group 
on account of race. color, sex. age. religion. national origin, handicap, or familial 
status. in employment praclict.!s or in the llse of or admission to the Premises. 
Leaseback Tenant acknowledges sllch discrimination is prohibited. 

In Witness Whereof, the pnrties have hereunto cnused their representatives 
to set their hands. 
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Leaseback Lalldlord 

City of San Antonio. a Texas 
municipal corporation 

l3y: __________ _ 

Printed 
Name: -----------------------

Title: ------------------------

Date: ------------------------

Attest: 

City Clerk 

Approved as to Form: 

City Attorney 

Leasehack Tellant 

P.r.inted 'A"L'JY JI r-..#"L"J""7lr ... ...-r­
Name: (VI"'" rn::;rr( Tr'-"'ll , 

------~----------------

Title: exf?C..VTIVE DIRECTf)~ 

Berltex Real Estate Holdings. Inc. executes this Leaseback for the sole purpose 
of consenting to Leaseback Landlord's and Leaseback Tenant's entering into 
this Leaseback. despite any contrary provisions of Texas law or the Underlying 
Lease or Sublease. This consent waives only Article 8 of the Underlying Lease, 
and applicable sections of the Sublease only as to this Leaseback. 

Berltex Real Estate Holdings, Inc .. a Texas corporation 

(3)': ____ -------

Printed 
Name: -----------------------
Title: ------------------------

Date: ------------------------
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~ :. . . .. 
t.li:;llicl Di, eclor 

1100 m·lI·tERCE STllliE:1: 
U'\LU\S, TX 75242-UUUO 

Date: MAY 1 9 1889 

EXHIBIT C - SOle 
IRS DETERMINATION LETTER 

Clnp10yc l~ Idellt.il ication t'klmJ.;.e·r: 
71-2419615 

Contact l'ersoll: 

CQlm:1·!l?OAARY IIRf Fon SAN I\N'rDNI6 
300 J\lQ)ST Sf 

EO 'l'801NlCAL ASSlSfOH 
Con tact Telephone ~I!!r: 

. (21-1) 767-3526 
SNI l\mOHIO, 'IX 70205 

l\ddellU~l/l1 l\ppl ies: 
IVI\ 

~ar Applicant: 

. Based on the infO!J11l!tion you recsn\:.ly subni tt.ed, we have classified your 
organization as on~ that is not a private foundation within tile meaning of 
section 509(a) of the Internal Revenue Code because you are an organization 
described in section 509{a) (1). Your exerrpt status under secticn 
501(a) ()f' the Internal Favenue·eoae as an organization desc:ribed in section 
!:IOI (c) (3) . is still in effect. ' 

This classificatiJOn is based on the assumptioT) that your opetations will 
continue as you have ·stated. If YQUr sources of 'pupport, or your putpOSss, 
dlaracter, or nethod ,of opetation change, please let us kl'lOW so we can consider 
the effect of the change on 'your 'exenpt stattll:{ apd·foondation status. 

This Super:sedes our letter dated December 20, 1968 •. 

Grant~rs and contrlbufurs may rely on thi!? de!tennnatio!1 unless .the. . 
Internal Revenue Service publishes'notice to the contrary. Bowe~r, if you' 
lose your section 509(a)(1) status, a grantor or contributor may not rely 'on 
this determination if he or she was in part responsible for, or was c;t\iaI.-e of, 
the act or failure to act, or the substantial or naterlal change on the part: of 
the organization thatre.sulted in your loss of sud1 status, or if he or she 
a~ired knowledge that the Internal Revenue. Service had given notice thaI: you 

. would no longer be classified as a section 509(a)(1) ox;ganization.· 

If WG have indical:ed in the heading of this letter that an addendum 
appli~, . the a~ndum enclosed is an ~htegral part of this letter •. 

Because this letter oould help resolve ony questions aQou~ yOOr private 
foundation status, you should keep it in your permanent records. 

If you have any questions, plell-se oontact the person whose name and 
telephone nt.D'llber are shown above. . 

2012 Bond: Blue Star Arts Complex 

;-;:;;IY o.~C@ 
Gary o. Booth 

·~1CW..l)!re.ctor ... 
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PROJECT NAME 

Exit doors 

Fire suppression system 

Admin offices 

HVAC 

Art storage 

Security system 

Public facilities 

Visitor relations 

Ughting and electrical 

Workshop 

Contingency 

Contract fees 

Exhibit D 

Proposed Project Budget 

41)4)(!)OO" 
contemporary 

Facilities Scope of Work 
City Bond 2012·17 

PROJECT DETAIL PROJECT MANAGER 

Push lock mechanisms for 4 Poteet Arctlitects/DADO 
public doors; master key Group 

Sprinkler system, alarm 
Poteet Architects/DADO 
Group 

Subfloor repairs; remove old Poteet Architects/DADO 
wiring; repair and repaint walls Group 
Upgrade/replace HVAC systems Poteet Architects/DADO 
in exhibition spaces Group 

Climate control art storage, Poteet Architects/DADO 
extend walls floor to ceiling Group 
Rekey entries for master key Poteet ArchitectsIDADO 
system; video surveillance Group 
Rehang bathroom doors; Poteet Architects/DADO 
MOSAIC bathroom remodel Group 

Welcome desk; merchandising Poteet Architects/DADO 
area for lobby~ signage upgrades Group 
Upgrade lighting and electrical Poteet Architects/DADO 
system Group/Earnest McNeal 
Ventilation system for 

Poteet Architects/DADO 
construction/studio area, floor to 

Group ceiling walls 

2012 Bond: Blue Star Arts Complex 

ESTIMATED 
DATE OF 

COMPLETION 

Dec-15 

Aug-16 

Aug-16 

Aug-16 

Aug-IS 

Aug-IS 

Aug-IS 

Aug-IS 

Aug-16 

Aug-16 

TOTAL 

ESTIMATED COST 

$1.447,00 

$32,500,00 

$31,453,00 

$31,620,00 

$10,850,00 

$11,405,00 

$29,512,00 

$44,053.00 

$31,620,00 

$10,540,00 

$10.000,00 
$5,000,00 

$250,000.00 
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Exhibit E 

Plans 

To be attached upon completion and approval 
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Exhibit F 

SBEDA 

A. Solicitation Response and Contract Requirements and Commitment 

Respondent understands and agrees that the following provisions shall be requirements of this 
solicitation and the resulting contract, if awarded, and by submitting its Response, Respondent 
commits to comply with these requirements. In the absence of a waiver granted by the SBO, 
failure of a Prime Contractor to commit in its response, through a fully-documented and signed 
SBO-promulgated Subcontractor/Supplier Utilization Plan form, to satisfying the S/M/WBE 
subcontracting goal shall render its response NON-RESPONSIVE. 

Waiver Request - A Respondent may request, for good cause, a full or partial Waiver of a 
specified subcontracting goal included in this solicitation by submitting the Respondent 
Subcontracting Waiver Request form (available at http://www.sanantonio.gov/SBO/Forms.aspx) 
with its solicitation response. The Respondent's Waiver request must fully document 
subcontractor unavailability despite the Respondent's good faith efforts to comply with the goal. 
Such documentation shall include all good faith efforts made by Respondent including, but not 
limited to, which subcontractors were contacted (with phone numbers, e-mail addresses and 
mailing addresses, as applicable) and the method of contact. Late Waiver requests will not be 
considered. 

Exception Request - A Respondent may, for good cause, request an Exception to the application 
of the SBEDA Program if the Respondent submits the Exception to SBEDA Program 
Requirements Request form (available at http://www.sanantonio.gov/SBO/Forms.aspx) with its 
solicitation response. The Respondent's Exception request must fully document why: (1) the 
value of the contract is below the $50,000 threshold for application of the SBEDA Program; or 
(2) no commercially-useful subcontracting opportunities exist within the contract scope of work; 
or (3) the type of contract is outside of the scope of the SBEDA Ordinance. Late Exception 
Requests will not be considered. 

B. SBEDA Program 

The CITY has adopted a Small Business Economic Development Advocacy Ordinance 
(Ordinance No. 2010-06-17-0531 and as amended, also referred to as "SBEDA" or "the SBEDA 
Program"), which is posted on the City'S Economic Development (EDD) website page and is 
also available in hard copy form upon request to the CITY. The SBEDA Ordinance Compliance 
Provisions contained in this section of the Agreement are governed by the terms of this 
Ordinance, as well as by the terms of the SBEDA Ordinance Policy & Procedure Manual 
established by the CITY pursuant to this Ordinance, and any subsequent amendments to this 
referenced SBEDA Ordinance and SBEDA Policy & Procedure Manual that are effective as of 
the date of the execution of this Agreement. Unless defined in a contrary manner herein, terms 
used in this section of the Agreement shall be subject to the same expanded definitions and 
meanings as given those terms in the SBEDA Ordinance and as further interpreted in the 
SBEDA Policy & Procedure Manual. 
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C. Definitions 

Affirmative Procurement Initiatives (API) - Refers to various Small Business Enterprise, 
Minority Business Enterprise, and/or Women Business Enterprise ("SIMlWBE") Program tools 
and Solicitation Incentives that are used to encourage greater Prime and subcontract participation 
by SIMIWBE firms, including bonding assistance, evaluation preferences, subcontracting goals 
and joint venture incentives. (For full descriptions of these and other SIMIWBE program tools, 
see Section III. D. of Attachment A to the SBEDA Ordinance.) 

Centralized Vendor Registration System (CVR) - a mandatory electronic system wherein the 
City requires all prospective Respondents and Subcontractors that are ready, willing and able to 
sell goods or services to the City to register. The CVR system assigns a unique identifier to each 
registrant that is then required for the purpose of submitting solicitation responses and invoices, 
and for receiving payments from the City. The CVR-assigned identifiers are also used by the 
Goal Setting Committee for measuring relative availability and tracking utilization of SBE and 
M/WBE firms by Industry or commodity codes, and for establishing Annual Aspirational Goals 
and Contract-by-Contract Subcontracting Goals. 

Certification or "Certified" - the process by which the Small Business Office (SBO) staff 
determines a firm to be a bona-fide small, minority-, women-owned, or emerging small business 
enterprise. Emerging Small Business Enterprises (ESBEs) are automatically eligible for 
Certification as SBEs. Any firm may apply for multiple Certifications that cover each and every 
status category (e.g., SBE, ESBE, MBE, or WBE) for which it is able to satisfy eligibility 
standards. The SBO staff may contract these services to a regional Certification agency or other 
entity. For purposes of Certification, the City accepts any firm that is certified by local 
government entities and other organizations identified herein that have adopted Certification 
standards and procedures similar to those followed by the SBO, provided the prospective firm 
satisfies the eligibility requirements set forth in this Ordinance in Section IILE.6 of Attachment 
A. 

Commercially Useful Function - an S/M/WBE firm performs a Commercially Useful Function 
when it is responsible for execution of a distinct element of the work of the contract and is 
carrying out its responsibilities by actually performing, staffing, managing and supervising the 
work involved. To perform a Commercially Useful Function, the S/M/WBE firm must also be 
responsible, with respect to materials and supplies used on the contract, for negotiating price, 
determining quantity and quality, ordering the material, and installing (where applicable) and 
paying for the material itself. To determine whether an SIMIWBE firm is performing a 
Commercially Useful Function, an evaluation must be performed of the amount of work 
subcontracted, normal industry practices, whether the amount the S/M/WBE firm is to be paid 
under the contract is commensurate with the work it is actually performing and the S/M/WBE 
credit claimed for its performance of the work, and other relevant factors. Specifically, an 
S/M/WBE firm does not perform a Commercially Useful Function if its role is limited to that of 
an extra participant in a transaction, contract or project through which funds are passed in order 
to obtain the appearance of meaningful and useful S/M/WBE participation, when in similar 
transactions in which S/M/WBE firms do not participate, there is no such role performed. The 
use of S/M/WBE firms by CONTRACTOR to perform such "pass-through" or "conduit" 
functions that are not commercially useful shall be viewed by the CITY as fraudulent if 
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CONTRACTOR attempts to obtain credit for such S/M/WBE participation towards the 
satisfaction of S/M/WBE participation goals or other API participation requirements. As such, 
under such circumstances where a commercially useful function is not actually performed by the 
S/M/WBE firm, the CONTRACTOR shall not be given credit for the participation of its 
S/M/WBE subcontractor or joint venture partner towards attainment of S/M/WBE utilization 
goals, and the CONTRACTOR and S/M/WBE firm may be subject to sanctions and penalties in 
accordance with the SBEDA Ordinance. 

Good Faith Efforts - documentation of the CONTRACTOR's or Respondent's intent to comply 
with S/M/WBE Program Goals and procedures including, but not limited to, the following: (1) 
documentation within a solicitation response reflecting the Respondent's commitment to comply 
with SBE or M/WBE Program Goals as established by the GSC for a particular contract; or (2) 
documentation of efforts made toward achieving the SBE or M/WBE Program Goals (e.g., 
timely advertisements in appropriate trade publications and publications of wide general 
circulation; timely posting of SBE or M/WBE subcontract opportunities on the City of San 
Antonio website; solicitations of bids/proposals/qualification statements from all qualified SBE 
or M/WBE firms listed in the Small Business Office's directory of certified SBE or M/WBE 
firms; correspondence from qualified SBE or M/WBE firms documenting their unavailability to 
perform SBE or MlWBE contracts; documentation of efforts to subdivide work into smaller 
quantities for subcontracting purposes to enhance opportunities for SBE or M/WBE firms; 
documentation of a Prime Contractor's posting of a bond covering the work of SBE or M/WBE 
Subcontractors; documentation of efforts to assist SBE or M/WBE firms with obtaining 
financing, bonding or insurance required by the Respondent; and documentation of consultations 
with trade associations and consultants that represent the interests of SBE and/or M/WBEs in 
order to identify qualified and available SBE or M/WBE Subcontractors.) The appropriate form 
and content of CONTRACTOR's Good Faith Efforts documentation shall be in accordance with 
the SBEDA Ordinance as interpreted in the SBEDA Policy & Procedure Manual. 

HUBZone Firm - a business that has been certified by U.S. Small Business Administration for 
participation in the federal HUBZone Program, as established under the 1997 Small Business 
Reauthorization Act. To qualify as a HUBZone firm, a small business must meet the following 
criteria: (1) it must be owned and Controlled by U.S. citizens; (2) at least 35 percent of its 
employees must reside in a HUBZone; and (3) its Principal Place of Business must be located in 
a HUBZone within the San Antonio Metropolitan Statistical Area. [See 13 C.F.R. 126.200 
(1999).] 

Independently Owned and Operated - ownership of an SBE firm must be direct, independent 
and by Individuals only. Ownership of an M/WBE firm may be by Individuals and/or by other 
businesses provided the ownership interests in the M/WBE firm can satisfy the M/WBE 
eligibility requirements for ownership and Control as specified herein in Section III.E.6. The 
M/WBE firm must also be Independently Owned and Operated in the sense that it cannot be the 
subsidiary of another firm that does not itself (and in combination with the certified M/WBE 
firm) satisfy the eligibility requirements for M/WBE Certification. 

Individual - an adult person that is of legal majority age. 

Industry Categories - procurement groupings for the City of San Antonio inclusive of 
Construction, Architectural & Engineering (A&E), Professional Services, Other Services, and 
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Goods & Supplies (i.e., manufacturing, wholesale and retail distribution of commodities). This 
term may sometimes be referred to as "business categories." 

MinoritylWomen Business Enterprise (MIWBE) - firm that is certified as a Small Business 
Enterprise and also as either a Minority Business Enterprise or as a Women Business Enterprise, 
and which is at least fifty-one percent (51 %) owned, managed and Controlled by one or more 
Minority Group Members and/or women, and that is ready, willing and able to sell goods or 
services that are purchased by the City of San Antonio. 

MIWBE Directory - a listing of minority- and women-owned businesses that have been 
certified for participation in the City's M/WBE Program APIs. 

Minority Business Enterprise (MBE) - any legal entity, except a Jomt venture, that is 
organized to engage in for-profit transactions, which is certified a Small Business Enterprise and 
also as being at least fifty-one percent (51 %) owned, managed and controlled by one or more 
Minority Group Members, and that is ready, willing and able to sell goods or services that are 
purchased by the CITY. To qualify as an MBE, the enterprise shall meet the Significant Business 
Presence requirement as defined herein. Unless otherwise stated, the term "MBE" as used in this 
Ordinance is not inclusive of women-owned business enterprises (WBEs). 

Minority Group Members - African-Americans, Hispanic Americans, Asian Americans and 
Native Americans legally residing in, or that are citizens of, the United States or its territories, as 
defined below: 

African-Americans: Persons having origins in any of the black racial groups of Africa as 
well as those identified as Jamaican, Trinidadian, or West Indian. 

Hispanic-Americans: Persons of Mexican, Puerto Rican, Cuban, Spanish or Central and 
South American origin. 

Asian-Americans: Persons having origins in any of the original peoples of the Far East, 
Southeast Asia, the Indian subcontinent or the Pacific Islands. 

Native Americans: Persons having no less than 1I16th percentage origin in any of the 
Native American Tribes, as recognized by the U.S. Department of the Interior, Bureau of 
Indian Affairs and as demonstrated by possession of personal tribal role documents. 

Originating Department - the CITY department or authorized representative of the CITY 
which issues solicitations or for which a solicitation is issued. 

Payment - dollars actually paid to CONTRACTORS and/or Subcontractors and vendors for 
CITY contracted goods and/or services. 

Prime Contractor - the vendor or contractor to whom a purchase order or contract is issued by 
the City of San Antonio for purposes of providing goods or services for the City. For purposes 
of this Agreement, this term refers to the CONTRACTOR. 
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Relevant Marketplace - the geographic market area affecting the SIMIWBE Program as 
determined for purposes of collecting data for the MGT Studies, and for determining eligibility 
for participation under various programs established by the SBEDA Ordinance, is defined as the 
San Antonio Metropolitan Statistical Area (SAMSA), currently including the counties of 
Atascosa, Bandera, Bexar, Comal, Guadalupe, Kendall, Medina and Wilson. 

Respondent - a vendor submitting a bid, statement of qualifications, or proposal in response to a 
solicitation issued by the City. For purposes of this Agreement, CONTRACTOR is the 
Respondent. 

Responsible - a firm which is capable in all respects to fully perform the contract requirements 
and has the integrity and reliability which will assure good faith performance of contract 
specifications. 

Responsive - a firm's submittal (bid, response or proposal) conforms in all material respects to 
the solicitation (Invitation for Bid, Request for Qualifications, or Request for Proposal) and shall 
include compliance with SIMIWBE Program requirements. 

San Antonio Metropolitan Statistical Area (SAMSA) - also known as the Relevant 
Marketplace, the geographic market area from which the CITY's MGT Studies analyzed contract 
utilization and availability data for disparity (currently including the counties of Atascosa, 
Bandera, Bexar, Comal, Guadalupe, Kendall, Medina and Wilson). 

SBE Directory - a listing of small businesses that have been certified for participation in the 
City's SBE Program APIs. 

Significant Business Presence - to qualify for this Program, a S/M/WBE must be headquartered 
or have a significant business presence for at least one year within the Relevant Marketplace, 
defined as: an established place of business in one or more of the eight counties that make up the 
San Antonio Metropolitan Statistical Area (SAMSA), from which 20% of its full-time, part-time 
and contract employees are regularly based, and from which a substantial role in the S/M/WBE's 
performance of a Commercially Useful Function is conducted. A location utilized solely as a 
post office box, mail drop or telephone message center or any combination thereof, with no other 
substantial work function, shall not be construed to constitute a significant business presence. 

Small Business Enterprise (SBE) - a corporation, partnership, sole proprietorship or other legal 
entity for the purpose of making a profit, which is Independently Owned and Operated by 
Individuals legally residing in, or that are citizens of, the United States or its territories, and 
which meets the U.S. Small Business Administration (SBA) size standard for a small business in 
its particular industry(ies) and meets the Significant Business Presence requirements as defined 
herein. 

Small Business Office (SBO) - the office within the Economic Development Department 
(ED D) of the CITY that is primarily responsible for general oversight and administration of the 
S/M/WBE Program. 

Small Business Office Manager - the Assistant Director of the EDD of the CITY that is 
responsible for the management of the SBO and ultimately responsible for oversight, tracking, 
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monitoring, administration, implementation and reporting of the S/M/WBE Program. The SBO 
Manager is also responsible for enforcement of contractor and vendor compliance with contract 
participation requirements, and ensuring that overall Program goals and objectives are met. 

Small Minority Women Business Enterprise Program (SIMIWBE Program) - the 
combination of SBE Program and M/WBE Program features contained in the SBEDA 
Ordinance. 

Subcontractor - any vendor or contractor that is providing goods or services to a Prime 
Contractor or CONTRACTOR in furtherance of the Prime Contractor's performance under a 
contract or purchase order with the City. A copy of each binding agreement between the 
CONTRACTOR and its subcontractors shall be submitted to the CITY prior to execution of this 
contract Agreement and any contract modification Agreement. 

Suspension - the temporary stoppage of the SBE or M/WBE firm's beneficial participation in 
the CITY's S/M/WBE Program for a finite period of time due to cumulative contract payments 
the S/M/WBE firm received during a fiscal year that exceed a certain dollar threshold as set forth 
in Section lI1.E.7 of Attachment A to the SBEDA Ordinance, or the temporary stoppage of 
CONTRACTOR's and/or S/M/WBE firm's performance and payment under CITY contracts due 
to the CITY's imposition of Penalties and Sanctions set forth in Section m.E.13 of Attachment 
A to the SBEDA Ordinance. 

Subcontractor/Supplier Utilization Plan - a binding part of this contract Agreement which 
states the CONTRACTOR's commitment for the use of Joint Venture Partners and / or 
Subcontractors/Suppliers in the performance of this contract Agreement, and states the name, 
scope of work, and dollar value of work to be performed by each of CONTRACTOR's Joint 
Venture partners and Subcontractors/Suppliers in the course of the performance of this contract, 
specifying the S/M/WBE Certification category for each Joint Venture partner and 
Subcontractor/Supplier, as approved by the SBO Manager. Additions, deletions or modifications 
of the Joint Venture partner or Subcontractor/Supplier names, scopes of work, of dollar values of 
work to be performed requires an amendment to this Agreement to be approved by the EDD 
Director or designee. 

Women Business Enterprises (WBEs) - any legal entity, except a joint venture, that is 
organized to engage in for-profit transactions, that is certified for purposes of the SBEDA 
Ordinance as being a Small Business Enterprise and that is at least fifty-one percent (51 %) 
owned, managed and Controlled by one or more non-minority women Individuals that are 
lawfully residing in, or are citizens of, the United States or its territories, that is ready, willing 
and able to sell goods or services that are purchased by the City and that meets the Significant 
Business Presence requirements as defined herein. Unless otherwise stated, the term "WBE" as 
used in this Agreement is not inclusive ofMBEs. 

D. SBEDA Program Compliance - General Provisions 

As CONTRACTOR acknowledges that the terms of the CITY's SBEDA Ordinance, as amended, 
together with all requirements, guidelines, and procedures set forth in the CITY's SBEDA Policy 
& Procedure Manual are in furtherance of the CITY's efforts at economic inclusion and, 
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moreover, that such terms are part of CONTRACTOR's scope of work as referenced in the 
CITY's formal solicitation that formed the basis for contract award and subsequent execution of 
this Agreement, these SBEDA Ordinance requirements, guidelines and procedures are hereby 
incorporated by reference into this Agreement, and are considered by the Parties to this 
Agreement to be material terms. CONTRACTOR voluntarily agrees to fully comply with these 
SBEDA program terms as a condition for being awarded this contract by the CITY. Without 
limitation, CONTRACTOR further agrees to the following terms as part of its contract 
compliance responsibilities under the SBEDA Program: 

1. CONTRACTOR shall cooperate fully with the Small Business 
Office and other CITY departments in their data collection and 
monitoring efforts regarding CONTRACTOR's utilization and 
payment of Subcontractors, S/M/WBE firms, and HUBZone 
firms, as applicable, for their performance of Commercially Useful 
Functions on this contract including, but not limited to, the timely 
submission of completed forms and/or documentation promulgated 
by SBO, through the Originating Department, pursuant to the 
SBEDA Policy & Procedure Manual, timely entry of data into 
monitoring systems, and ensuring the timely compliance of its 
Subcontractors with this term; 

2. CONTRACTOR shall cooperate fully with any CITY or SBO 
investigation (and shall also respond truthfully and promptly to any 
CITY or SBO inquiry) regarding possible non-compliance with 
SBEDA requirements on the part of CONTRACTOR or its 
Subcontractors or suppliers; 

3. CONTRACTOR shall permit the SBO, upon reasonable notice, to 
undertake inspections as necessary including, but not limited to, 
contract-related correspondence, records, documents, payroll 
records, daily logs, invoices, bills, cancelled checks, and work 
product, and to interview Subcontractors and workers to determine 
whether there has been a violation of the terms of this Agreement; 

4. CONTRACTOR shall immediately notify the SBO, in writing on 
the Change to Utilization Plan form, through the Originating 
Department, of any proposed changes to CONTRACTOR's 
Subcontractor / Supplier Utilization Plan for this contract, with an 
explanation of the necessity for such proposed changes, including 
documentation of Good Faith Efforts made by CONTRACTOR to 
replace the Subcontractor / Supplier in accordance with the 
applicable Affirmative Procurement Initiative. All proposed 
changes to the Subcontractor / Supplier Utilization Plan including, 
but not limited to, proposed self-performance of work by 
CONTRACTOR of work previously designated for performance 
by Subcontractor or supplier, substitutions of new Subcontractors, 
terminations of previously designated Subcontractors, or 
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reductions in the scope of work and value of work awarded to 
Subcontractors or suppliers, shall be subject to advanced written 
approval by the Originating Department and the SBO. 

5. CONTRACTOR shall immediately notify the Originating 
Department and SBO of any transfer or assignment of its contract 
with the CITY, as well as any transfer or change in its ownership 
or business structure. 

6. CONTRACTOR shall retain all records of its Subcontractor 
payments for this contract for a minimum of four years, or as 
required by state law, following the conclusion of this contract or, 
in the event of litigation concerning this contract, for a minimum 
of four years, or as required by state law, following the final 
determination of litigation, whichever is later. 

7. In instances wherein the SBO determines that a Commercially 
Useful Function is not actually being performed by the applicable 
S/M/WBE or HUBZone firms listed in a CONTRACTOR's 
Subcontractor / Supplier Utilization Plan, the CONTRACTOR 
shall not be given credit for the participation of its SIM/WBE or 
HUBZone subcontractor(s) or joint venture partner(s) toward 
attainment of S/M/WBE or HUB Zone firm utilization goals, and 
the CONTRACTOR and its listed S/M/WBE firms or HUB Zone 
firms may be subject to sanctions and penalties in accordance with 
the SBEDA Ordinance. 

8. CONTRACTOR acknowledges that the CITY will not execute a 
contract or issue a Notice to Proceed for this project until the 
CONTRACTOR and each of its Subcontractors for this project 
have registered and/or maintained active status in the CITY's 
Centralized Vendor Registration System, and CONTRACTOR has 
represented to CITY which primary commodity codes each 
registered Subcontractor will be performing under for this contract. 

E. SBEDA Program Compliance - Affirmative Procurement Initiatives 

The CITY has applied the following contract-specific Affirmative Procurement Initiative (API) 
to this contract. CONTRACTOR hereby acknowledges and agrees that the selected API 
requirement shall also be extended to any change order or subsequent contract modification and, 
absent SBO's granting of a waiver, that its full compliance with the following API terms and 
conditions are material to its satisfactory performance under this Agreement: 

MIWBE Subcontracting Program. In accordance with SBEDA Ordinance Section III. D. 2. 
(b), this contract is being awarded pursuant to the M/WBE Subcontracting Program. 
CONTRACTOR agrees to subcontract at least twenty percent (20%) of its prime contract value 
to certified M/WBE firms headquartered or having a significant business presence within the San 
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Antonio Metropolitan Statistical Area (SAMSA). The Subcontractor / Supplier Utilization Plan 
that CONTRACTOR submitted to CITY with its response for this contract (or, as appropriate, 
that it agrees to submit during the price proposal negotiation phase of this contract), and that 
contains the names of the certified M/WBE Subcontractors to be used by CONTRACTOR on 
this contract, the respective percentages of the total prime contract dollar value to be awarded 
and performed by each M/WBE Subcontractor, and documentation including a description of 
each M/WBE Subcontractor's scope of work and confirmation of each M/WBE Subcontractor's 
commitment to perform such scope of work for an agreed upon dollar amount is hereby attached 
and incorporated by reference into the material terms of this Agreement. In the absence of a 
waiver granted by the SBO, the failure of CONTRACTOR to attain this subcontracting goal for 
M/WBE firm participation in the performance of a Commercially Useful Function under the 
terms of its contract shall be a material breach and grounds for termination of the contract with 
the CITY, and may result in debarment from performing future CITY contracts, withholding of 
payment for retainage equal to the dollar amount of the underutilization below the agreed upon 
M/WBE subcontracting goals, and/or shall be subject to any other remedies available under the 
terms of this Agreement for violations of the SBEDA Ordinance, or under any other law. 

Subcontractor Diversity: The City of San Antonio strongly encourages each bidder to be as 
inclusive as possible, and to reach out to all segments of the M/WBE community in its efforts to 
exercise good faith in achieving the M/WBE subcontracting goal of 20% that have been 
established for this contract. While the relative availability of ready, willing, and able firms 
within various ethnic and gender categories will vary significantly from contract to contract 
based upon the particular trades that are involved, overall in the San Antonio Construction 
industry, as reflected in the City's Centralized Vendor Registration system for the month of 
February 2015, African-American owned firms represent approximately 2.75% of available 
subcontractors, Hispanic-American firms represent approximately 16.47%, Asian-American 
firms represent approximately 1.17%, Native American firms represent approximately 0.27%, 
and Women-owned firms represent approximately 4.74% of available construction 
subcontractors. 

F. Commercial Nondiscrimination Policy Compliance 

As a condition of entering into this Agreement, the CONTRACTOR represents and warrants that 
it has complied with throughout the course of this solicitation and contract award process, and 
will continue to comply with, the CITY's Commercial Nondiscrimination Policy, as described 
under Section III. C. 1. of the SBEDA Ordinance. As part of such compliance, CONTRACTOR 
shall not discriminate on the basis of race, color, religion, ancestry or national origin, sex, age, 
marital status, sexual orientation or, on the basis of disability or other unlawful forms of 
discrimination in the solicitation, selection, hiring or commercial treatment of Subcontractors, 
vendors, suppliers, or commercial customers, nor shall the company retaliate against any person 
for reporting instances of such discrimination. The company shall provide equal opportunity for 
Subcontractors, vendors and suppliers to participate in all of its public sector and private sector 
subcontracting and supply opportunities, provided that nothing contained in this clause shall 
prohibit or limit otherwise lawful efforts to remedy the effects of marketplace discrimination that 
have occurred or are occurring in the CITY's Relevant Marketplace. The company understands 
and agrees that a material violation of this clause shall be considered a material breach of this 
Agreement and may result in termination of this Agreement, disqualification of the company 
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from participating in CITY contracts, or other sanctions. This clause is not enforceable by or for 
the benefit of, and creates no obligation to, any third party. CONTRACTOR's certification of its 
compliance with this Commercial Nondiscrimination Policy as submitted to the CITY pursuant 
to the solicitation for this contract is hereby incorporated into the material terms of this 
Agreement. CONTRACTOR shall incorporate this clause into each of its Subcontractor and 
supplier agreements entered into pursuant to CITY contracts. 

G. Prompt Payment 

Upon execution of this contract by CONTRACTOR, CONTRACTOR shall be required to 
submit to CITY accurate progress payment information with each invoice regarding each of its 
Subcontractors, including HUBZone Subcontractors, to ensure that the CONTRACTOR's 
reported subcontract participation is accurate. CONTRACTOR shall pay its Subcontractors in 
compliance with Chapter 2251, Texas Government Code (the "Prompt Payment Act") within ten 
days of receipt of payment from CITY. In the event of CONTRACTOR's noncompliance with 
these prompt payment provisions, no final retainage on the Prime Contract shall be released to 
CONTRACTOR, and no new CITY contracts shall be issued to the CONTRACTOR until the 
CITY's audit of previous subcontract payments is complete and payments are verified to be in 
accordance with the specifications of the contract. 

H. Violations, Sanctions and Penalties 

In addition to the above terms, CONTRACTOR acknowledges and agrees that it is a violation of 
the SBEDA Ordinance and a material breach of this Agreement to: 

1. Fraudulently obtain, retain, or attempt to obtain, or aid another in fraudulently obtaining, 
retaining, or attempting to obtain or retain Certification status as an SBE, MBE, WBE, 
M/WBE, HUB Zone firm, Emerging M/WBE, or ESBE for purposes of benefitting from 
the SBEDA Ordinance; 

2. Willfully falsify, conceal or cover up by a trick, scheme or device, a material fact or 
make any false, fictitious or fraudulent statements or representations, or make use of any 
false writing or document, knowing the same to contain any false, fictitious or fraudulent 
statement or entry pursuant to the terms of the SBEDA Ordinance; 

3. Willfully obstruct, impede or attempt to obstruct or impede any authorized official or 
employee who is investigating the qualifications of a business entity which has requested 
Certification as an S/M/WBE or HUB Zone firm; 

4. Fraudulently obtain, attempt to obtain or aid another person fraudulently obtaining or 
attempting to obtain public monies to which the person is not entitled under the terms of 
the SBEDA Ordinance; and 

5. Make false statements to any entity that any other entity is, or is not, certified as an 
S/M/WBE for purposes of the SBEDA Ordinance. 
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Any person who violates the provisions of this section shall be subject to the provisions of 
Section III. E. 13. of the SBEDA Ordinance and any other penalties, sanctions and remedies 
available under law including, but not limited to: 

1. Suspension of contract; 

2. Withholding of funds; 

3. Rescission of contract based upon a material breach of contract pertaining to S/M/WBE 
Program compliance; 

4. Refusal to accept a response or proposal; and 

5. Disqualification of CONTRACTOR or other business firm from eligibility for providing 
goods or services to the City for a period not to exceed two years (upon City Council 
approval). 
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