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AN ORDINANCE 2 0 1 6 - 0 6 - 1 8 - 0 47 0 

APPROVING A PROFESSIONAL SERVICES AGREEMENT WITH 
THE MIGHTY STUDIO GROUP TO PROVIDE GRAPHIC DESIGN 
SERVICES FOR THE CARVER COMMUNITY CULTURAL 
CENTER'S COLLATERAL MATERIALS, IN AN AMOUNT NOT TO 
EXCEED $63,160.00 FOR TWO YEARS, WITH TWO ONE-YEAR 
RENEW AL OPTIONS. 

* * * * * 

WHEREAS, the City issued a Request for Proposals to solicit responses from qualified 
Respondents interested in providing graphic design services for the Carver Community 
Cultural Center and eight proposals were submitted, but two were incomplete and deemed 
non-responsive; and 

WHEREAS, the remaining six proposals were submitted to the Evaluation Committee for 
scoring and once the proposals were scored, the Committee unanimously agreed to 
recommend contracting with the highest scoring vendor, The Mighty Studio Group; NOW 
THEREFORE: 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO: 

SECTION 1. The terms and conditions of a Professional Services Agreement with the 
Mighty Group for graphic design services for the Carver Community Cultural Center are 
authorized and approved. The City Manager, or her designee, is authorized to execute the 
Agreement. A copy of the Agreement, previously executed by the Mighty Studio Group, is 
attached to this Ordinance as Exhibit I. 

SECTION 2. The amount up to $63,160.00 will be encumbered upon issuance of purchase 
orders, and payment is authorized to The Mighty Studio Group. All expenditures will be in 
accordance with the Fiscal Year 2016 budget and subsequent budgets that fall within the 
term period of this Agreement approved by City Council. 

SECTION 3. The financial allocations in this Ordinance are subject to approval by the 
Director of Finance, City of San Antonio. The Director of Finance, may, subject to 
concurrence by the City Manager or the City Manager's designee, correct allocations to 
specific SAP Fund Numbers, SAP Project Definitions, SAP WBS Elements, SAP Internal 
Orders, SAP Fund Centers, SAP Cost Centers, SAP Functional Areas, SAP Funds 
Reservation Document Numbers and SAP GL Accounts as necessary to carry out the 
purpose of this Ordinance. 

SECTION 4. This Ordinance shall take effect immediately upon the receipt of eight 
affirmative votes; otherwise it shall be effective ten days after its passage. 
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PASSED AND APPROVED this 16th day of June, 2016. 

ATTEST: 

~~ \~ ticia M. Vacek 
\) City Clerk 
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~EJ~ 
MAY 0 R 

Ivy R. Taylor 

APPROVED AS TO FORM: 

~Llb=' 
Acting City Attorney 
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Agenda Item: 26 ( in consent vote: 4,5,6,7,8,9, 10, 11, 12, 14, 15, 16, 17, 18A, 20, 21, 22, 26, 28, 30, 31, 33, 34, 
35,36,37 A, 37B, 37C, 37D, 37E ) 

Date: 0611612016 

Time: 09 :35:28 AM 

Vote Type: Motion to Approve 

Description: An Ordinance approving a professional services agreement with The Mighty Studio Group to provide 
graphic design services for the Carver Community Cultural Center's collateral materials , in an amount 
not to exceed $63 ,160.00 for two years with two optional one-year renewals. [Carlos 1. Contreras, 
Assistant City Manager; Michael J. Sawaya, Director, Convention & Sports Facilities] 

Result: Passed 

Voter Group 
Not 

Yea Nay Abstain Motion Second 
Present 

Ivy R. Taylor Mayor x 

Roberto C. Trevino District 1 x 

Alan Warrick District 2 x x 

Rebecca Via gran District 3 x x 

Rey Saldana District 4 x 

Shirley Gonzales District 5 x 

Ray Lopez District 6 x 

Cris Medina District 7 x 

Ron Nirenberg District 8 x 

Joe Krier District 9 x 

Michael Gallagher District 10 x 

h / 1 h/')01 h 



EXHIBIT I 
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PROFESSIONAL SERVICES AGREEMENT 

STATEOFTEXAS I § 
§ 

COUNTY OF rEXA~ § . 

This Agreemeryt is m de and entered into by and between the City of San Antonio (hereinafter 
referred to as 'tCity") a Texas Municipal Corporation, acting by and through its Assistant City 
Manager, and f he Mj~hty Studio Group, with Tracy Watts as Owner, (hereinafter referred to as 
"Contractor") oth of which may referred to herein collectively as the "Parties". 

The parties herFto severally and collectively agree, and by the execution hereof are bound, to the 
mutual obligat ons he, ein contained and to the performance and accomplishments of the tasks 
hereinafter des ribed. 

I. DEFINITIONS 

As use, in this Agreement, the following terms shall have meanings as set out below: 

1.1 City" s defined in the preamble of this Agreement and includes its successors 
and assigns. 

1.2 
successors. 

'rContre: ctor" is defined in the preamble of this Agreement and includes its 

1.3 'Direct)r" shall mean the Director of City'S Convention & Sports Facilities 
Department or r s des ·gnee. 

1.4 ' ,Projec" shall mean the Carver Community Cultural Center's 2015-2016 
performance sei son. 

II. TERM 

2.1 ~nless~00ner terminated in accordance with the provisions of this Agreement, 
the term of thjis AgI~ement shall commence on , 2016, and shall terminate on 
___ _ ,2018. 

2.2 1t the ( ity's discretion, this Agreement may be extended for up to two additional 
one-year rene~~l tern s. All renewals shall be in writing and signed by Contractor and the 

I 

Director, or their desig ~ee, without further action by the San Antonio City CounciL 

2.3 If fundi g for the entire Agreement is not appropriated at the time this Agreement 
is entered into, the Cit retains the right to terminate this Agreement at the expiration of each of 
City's budget periods, '~nd any subsequent contract period is subject to and contingent upon such 
appropriation. 



III. SCOPE OF SERVICES 

3.1 Contractor shall perform the following tasks in conjuncti n wit the Project in 
exchange for the compensation described in Article IV Compensat ,on to ontractor: 

3.1.1 Create the design and layout of the Carver Com unity I~ultural Center 
performance season brochures for each season during the t 'rm of~is Agreement, 
meeting the following specifications: , 

• Full color, 8" x 8" finished size, 40/44 total pages,' cludi 

3.1.2 Create the design and layout of the Carver Com r unity ultural Center 
performance season rack cards for each season during the t , rm of is Agreement, 
meeting the following specifications: 

• Full color, two-sided, 4"x9" 

3 .1.3 Create the design and layout of the Carver Com ; unity ultural Center 
pre-season reception cards and envelopes with return a dress or each season 
during the term of this Agreement, meeting the following s ,ecific tions: 

• Reception cards: Full-color, two-sided, 5"x7" 
• Reception envelopes: One-color, one-sided, 7.25"x 

3.1.4 Create the design and layout of the Carver Com unity Cultural Center 
individual show posters and individual show postcards for ach s ason during the 
term of this Agreement, meeting the following specificatio I s: 

• Full color, one-sided, 12"xI8" 
• Full color, two sided, 5"x7" 

3.1.5 Create the design and layout of the Carver Com • unity Cultural Center 
individual show playbills for each season during the te of his Agreement, 
meeting the following specifications: 

• Covers - color, using the design from the individ . I post card, individual 
playbill covers should reflect the featured artiste ) for J,each individual 
performance. I 

• Interior pages - black & white, two-sided, 5.5"x8.5 , 22-2 pages ea. 

3 .1. 6 Create the design and layout of two Carver Com unity Cultural Center 
entryway banners, meeting the following specifications: 

• 33"x80", Vinyl Stay Flat, Retractable Banner Kit, r, one-sided 

3.2 Timeline: 

3.2.1 4th Monday in June - Contractor shall complete d sign a d layout of pre­
season reception cards and envelopes, and submit design a d laYOr t proofs to City 
for approval. City shall supply all content information, in , luding high resolution 
photographs, no less than 5 business days prior to said dea line. . 
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6.2.2 3rd Monday in July - Contractor shall complete design and layout of 
~eason entryway banner and season rack cards, and submit design and layout 

t
roofs I to City for approval. Contractor requires all content information, 
ncludi g, high resolution image, etc. no less than 20 business days prior to said 
eadli e. 

~2.3 3rd Monday in July - Contractor shall complete design and layout of 
eason rochures, season poster and individual show postcards, and submit design 

d la . ut proofs to City for approval. City shall provide all content information, 
lncludi g, high resolution photographs, box office dates and pricing, educational 
mform tion, artist and individual event information, welcome letter, etc no less 
han 6 eeks prior to said deadline. 

f.2.4 pon demand by City, Contractor shall complete design and layout of 
,ndivid al playbills and submit design and layout proofs to City for approval a 
rinim m of 10 days prior to each show. City shall provide Contractor a 
j inim ' of 15 days prior notice of said demand. . 

3.3 ~Il wo k performed by Contractor shall be performed to the satisfaction of the 
City and in conforma e with generally accepted industry standards. The determination made by 
City shall be fthal, b' ding and conclusive on both parties. City shall be under no obligation to 
pay for any wofk perfi, rmed by Contractor, which is not performed in accordance with the terms 
of this Agreem~nt. q y shall have the right to terminate this Agreement, in whole or in part, 
should Contractor's rk not be satisfactory to City; however, City shall have no obligation to 
terminate and ryay wi hold payment for any work not performed in accordance with the terms 
of this Agreemt1nt, ev should City elect not to terminate. 

IV. COMPENSATION TO CONTRACTOR 

4.1 If con ideration of Contractor's performance in a satisfactory and efficient 
manner, as dqtermi d solely by Director, of all services and activities set forth in this 
Agreement, q ity a ees to pay Contractor an amount not to exceed SIXTY-THREE 
THOUSAND 1fWE Y DOLLARS ($63,020.00) as compensation, for the entire duration of 
this Agreement, incl ing both renewal terms, to be paid to Contractor in accordance with the 
Price Schedule attach d and incorporated into this Agreement as Exhibit I. Contractor shall be 

I . 
paid as follows: 

I 

~.l.l ,ontractor shall invoice City on a monthly basis for completed work 
~der is Agreement. City shall pay such invoices within 30 days of receipt, 
ubject 0 the provisions of Section 3.3. 

4.2 No addi ional fees or expenses of Contractor shall be charged by Contractor nor 
be payable by Oity. T e Parties hereby agree that all compensable expenses of Contractor have 
been provided for in e total payment to Contractor as specified in Section 4.1 above. Total 
payments to Contracto cannot exceed that amount set forth in Section 4.1 above, without prior 
approval and agreeme I of all Parties, evidenced in writing and approved by Director. 
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4.3 City shall not be obligated or liable under this Agreement any party, other than 
Contractor, for the payment of any monies or the provision of any goods 0 servi 'es. 

v. OWNERSHIP OF DOCUMENTS 
I 

5.1 Any and all writings, documents or information in whatso '. er forr and character 
produced by Contractor pursuant to the provisions of this Agreement is th excl ,sive property of 
City and no such writing, document or information shall be the subje t of a y copyright or 
proprietary claim by Contractor. 

5.2 Contractor understands and acknowledges that as the excl 
all such writings, documents and information, City has the right to 
documents and information as City desires, without restriction. 

VI. RECORDSIRECORDS RETENTION 

er of any and 
such writings, 

6.1 Contractor and its subcontractors, if any, shall pro erly, accurately and 
completely maintain all documents, papers, and records, and other evi . ence ertaining to the 
services rendered hereunder (hereafter referred to as "documents"), 'and s all make such 
materials available to the City at their respective offices, at all reasonabl time and as often as 
City may deem necessary during the Agreement period, including an ' exten ion or renewal 
hereof, and the record retention period established herein, for purpose of a dit, inspection, 
examination, and making excerpts or copies of same by City and ny 0 its authorized 
representatives. 

6.2 Contractor shall retain any and all documents produced s a r sult of services 
provided hereunder for a period of four (4) years (hereafter referred to as "retention period") 
from the date of termination of the Agreement. If, at the end of the re :entionl period, there is 
litigation or other questions arising from, involving or concerning this docu entation or the 
services provided hereunder, Contractor shall retain the records until he re lution of such 
litigation or other such questions. Contractor acknowledges and agre s that City shall have 
access to any and all such documents at any and all times, as deemed ne . essar by City, during 
said retention period. City may, at its election, require Contractor to re urn sa d documents to 
City prior to or at the conclusion of said retention. 

6.3 The Public Information Act, Government Code Section 55 .021, equires the City 
to make certain information available to the public. Under Gov ; en Code Section 
552.002(a), public information means information that is collected, as lemble or maintained 
under a law or ordinance or in connection with the transaction of of 'cial b siness: 1) by a 
governmental body; or 2) for a governmental body and the gove ental body owns the 
information or has a right of access to it. Contractor shall notify City i media ely in the event 
Contractor receives any requests for information from a third party whic pertain to the 
documentation and records referenced herein. Contractor understands a d agrebs that City will 
process and handle all such requests. Contractor shall not, under any cir .umst ces, release any 
records created during the course of performance of this Agreement to ay enti without City's 
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written permis lion, u ess required to do so by a Court of competent jurisdiction. 

6.4 P ity re erves the right to conduct examinations, during regular business hours and 
following noti~e to C, ntractor by City, of the books and records related to the Agreement with 
City (includin such terns as contracts, paper, correspondence, copy, books, accounts, billings 
and other info atio related to the performance of Contractor's services hereunder), no matter 
where books nd re ords are located, but not including individual salary or non-billable 
expenses. Cit also reserves the right to perform any and all additional audits relating to 
Contractor's se ices, provided that such audits are related to those services performed by the 
Contractor for City. · These examinations shall be conducted at the offices ' maintained by 
Contractor, if ontra : tor maintains an office in Bexar, County Texas; however, if Contractor 
does not maint in an ffice in Bexar County, then Contractor shall be responsible for delivering 
all such books [ nd re rds related to this Agreement to the City, or a place reasonably identified 
by its Director. 

6.5 uring the retention period, City may require that any or all of such records and 
accounts be suojimitted for audit to City or to a Certified Public Accountant selected by City. City 
shall use its be t busi ess efforts to require any Certified Public Accountant selected by City to 
sign a non-disc osure I greement provided by Contractor. In the event Contractor fails to furnish 
City any docur entat on required hereunder within 10 business days following the written 
request for sam , then ontractor shall be in default of this Agreement. 

6.6 ~hould City discover errors in internal controls or in record keeping associated 
with the scope pf wor covered by this Agreement, Contractor shall correct such discrepancies 
either upon disdovery · r within a reasonable period of time, not to exceed 60 business days after 
discovery and ~otifica ion by City to Contractor of such discrepancies. Contractor shall inform 
City in writing 0fthe tion taken to correct such audit discrepancies. 

I 
6.7 If it s I be determined as a result of such audit that Contractor has overcharged 

City hereunder,! then . ch overcharges shall be immediately refunded to City and become due 
and payable wi~'h inter. st at the maximum legal rate under applicable law from the date the City 
paid such overc arges: 

7.2 ermin tion Without Cause. The Agreement may be terminated by either Party 
upon 30 busine s days written notice, which notice shall be provided in accordance with Article 
VIII Notice. 

7.3 llennin ion For Cause. Upon written notice, which notice shall be provided in 
accordance with Articl VIII Notice, City may terminate this Agreement as of the date provided 

or in part, upon the occurrence of the following event, which shall 
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constitute an Event for Cause under this Agreement: 

7.3.1 The sale, transfer, pledge, conveyance or assignm nt of this Agreement 
without prior approval, as provided in Article II A signment and 
Subcontracting. 

7.4 Defaults With Opportunity for Cure. Should Con actor default in the 
performance of this Agreement in a manner stated in this Section 7.4 below same shall be 
considered an event of default. City shall deliver written notice of said ; efault specifying such 
matter(s) in default. Contractor shall have 10 business days after receipt f the itten notice, in 
accordance with Article VIII Notice, to cure such default. If Contractor · iis to cure the default 
within such ten-day cure period, City shall have the right, without further otice, 0 terminate this 
Agreement in whole or in part as City deems appropriate, and to contract ith a50ther contractor 
to complete the work required in this Agreement. City shall also have th right tp offset the cost 
of said new Agreement with a new contractor against Contractor's futur or u~paid invoice(s), 
subject to the duty on the part of City to mitigate its losses to the extent r uired y law. 

I 

7.4.1 Bankruptcy or selling substantially all of comp ny's a sets 

7.4.2 Failing to perform or failing to comply wit any ovenant herein 
required 

7.4.3 Performing unsatisfactorily 
I 

II 

7.5 Termination By Law. If any state or federal law or r latio 
promulgated which prohibits the performance of any of the duties h rein 0 
interpreted to prohibit such performance, this Agreement shall automatic lly te 
effective date of such prohibition. 

is enacted or 
if any law is 
inate as of the 

7.6 Regardless of how this Agreement is terminated, Co actor shall affect an 
orderly transfer to City or to such person(s) or fU1ll(S) as the City may de ignate, at no additional 
cost to City, all completed or partially completed documents, papers, reco ,ds, ch rts, reports, and 
any other materials or information produced as a result of or pertaining t the s I rvices rendered 
by Contractor, or provided to Contractor, hereunder, regardless of orage medium, if so 
requested by City, or shall otherwise be retained by Contractor in acco dance with Article VI 
Records Retention. Any record transfer shall be completed within 15 bu ness ays of a written 
request by City and shall be completed at Contractor's sole cost and expen e. Payment of 
compensation due or to become due to Contractor is conditioned up deli ery of all such 
documents, if requested. 

7.7 Within 30 business days of the effective date of compi ion, 0t termination or 
expiration of this Agreement, Contractor shall submit to City its claims, i detai, for the monies 
owed by City for services performed under this Agreement through the e fective date of 
termination. Failure by Contractor to submit its claims within said 30 bu. iness ays shall negate 
any liability on the part of City and constitute a Waiver by Contractor f any and all right or 
claims to collect moneys that Contractor may rightfully be otherwise .· ntitIe to for services 
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performed pur~uant t this Agreement. 

7.8 pon e effective date of expiration or termination of this Agreement, Contractor 
shall cease all operat ons of work being performed by Contractor or any of its subcontractors 
pursuant to tbi Agre , ent. 

I 
7.9 ermi ation not sole remed. In no event shall City's action of terminating this 

Agreement, w~ether r cause or otherwise, be deemed an election of City's remedies, nor shall 
such terminati I n lim' , in any way, at law or at equity, City's right to seek damages from or 
otherwise purs e Con actor for any default hereunder or other action. 

IV. NOTICE 

4.1 ¥ xcept where the terms of this Agreement expressly provide otherwise, any 
election, notic4 or co I unication required or permitted to be given under this Agreement shall 
be in writing a d dee ed to have been duly given if and when delivered personally (with receipt 
acknowledged) or 3 siness days after depositing same in the U.S. mail, first class, with proper 
postage prepai , or up n receipt if sending the same by certified mail, return receipt requested, or 
upon receipt w en se t by a commercial courier service (such as Federal Express or UPS) for 
expedited deliv ry to e confirmed in writing by such courier, at the addresses set forth below or 
to such other a dress s either party may from time to time designate in writing. 

~~~;=~~~>-t=o: City of San Antonio 
Attn: Director 
Convention & Sports Facilities Dept. 
200 E. Market St. 
San Antonio, TX 78205 

=:...:==-=;==-=-r-:0=n=tr=a=ct=o;..;:.r"",t=o: The Mighty Studio Group 
Tracy Watts, Owner 
1617 E. Commerce St., Ste. 5103 
San Antonio, TX 78205 

v. INTELLECTUAL PROPERTY 

5.1 ~nce p ' id for hereunder, all intellectual property that was created, conceived, 
reduced to pra4 ice or made by Contractor during the regular course of or arising out of this 
Agreement, whf ther ' one or in conjunction with others, subject to any third party licensed 
rights, (the "W~k") s11 11 be and will remain the sole and exclusive proprietary property of City. 
The Work shall be de med a "work for hire" within the meaning of the copyright laws of the 
United States, I d 0 ership of the Work and all rights therein, including all rights under the 
Visual Artists' Rights ct of 1990, shall be solely vested in City. Contractor further agrees to 
develop and execute ny documents, give all oaths or testimony, and otherwise give all 
assistance deem)ed by ' ity to be necessary or desirable to secure, maintain, or defend City's 
ownership of the intell ctual property. 
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5.2 To comply with Section -5.1 , Contractor, unless otherwis agre d with City, is 
required to set out in its contracts with other agencies and any other pa who s not employed 
by Contractor (,'Third Party") for services to be performed under th s Agr~ement that all 
intellectual property created, conceived, reduced to practice or made by . ird P rty, pursuant to 
such contract (the "Third Party Work"), shall be and will remain t e sole and exclusive 
proprietary property of City unless licensed with City's approval. Furt er, th contract shall 
inform Third Party that the Third Party Work shall be deemed a "wo for , ire" within the 
meaning of the copyright laws of the United States, and ownership of e wo;. and all rights 
therein, including all rights under the Visual Artists' Rights Act of 1990, s all be solely vested in 
City. Contractor is further required to give all assistance deemed by ity to e necessary or 
desirable to secure, maintain, or defend City's ownership of the Third Part Work. 

5.3 Contractor shan HOLD CITY HARMLESS and INDE ! ~ City from the 
payment of any royalties, damages, losses or expenses, including att rney's fees for suits, 
claims or otherwise, growing out of infringement or alleged infrin ementl of copyrights, 
patents, materials, methods or other intellectual property used in th I projebt. Contractor 
shall DEFEND City against all suits for infringement of any intelltual ~roperty rights. 
Further, if Contractor has reason to believe that any of the desig , sen?ce, process or 
product required under this Agreement is an infringement of an intel ctual lproperty right, 
it shall promptly notify City and provide City with all information re ated tt the suspected 
infringement. 

5.4 City gives Contractor permission to use all City-own intel ectual property 
necessary for the completion of the Scope of Services set forth in Section .1. c r'ty shall provide 
all such City-owned intellectual property to Contractor. 

5.5 Contractor shall pay all royalties and licensing fees neces ary fo I its work under 
this Agreement. 

VI. LITIGATION EXPENSES 

either directly or indirectly, to pay costs or attorney fees incurred in any ladvers rial proceeding 
against City or any other public entity. 

6.1 Under no circumstances will the funds received under th s Agrfement be used, 

6.2 During the term of this Agreement, if Contractor fi s an or pursues an 
adversarial proceeding against City, then, at City's option, this Agreeme t and 11 access to the 
funding provided for hereunder may terminate. I 

6.3 Contractor, at City's option, could be ineligible for consi eratio to receive any 
future funding while any adversarial proceedings against City remains un , solve 

6.4 For purposes of this Article, "adversarial proceedings" inc~ de an cause of action 
filed by Contractor in any state or federal court, as well as any state 0 feder I administrative 
hearing. 
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VII. INSURANCE 

7.1 rior t the commencement of any work under this Agreement, Contractor shall 
furnish copies of all equired endorsements and a completed Certificate(s) of Insurance to the 
City's Conven 'on, S 'orts and Entertainment Facilities Department, Attn: Fiscal Division, which 
shall be clearl labele "The Mighty Studio Group - Carver Community Cultural Center" in the 
Description of Opera ons block of the Certificate. The Certificate(s) shall be completed by an 
agent and sign ,d by a person authorized by that insurer to bind coverage on its behalf. The City 
will not accept Memo .. andum ofInsurance or Binders as proof of insurance. The certificate(s) or 
form must haVE the I ent' s original signature, including the signer's company affiliation, title 
and phone nu~ber, a .d be mailed, with copies of all applicable endorsements, directly from the 
insurer's autho ized r presentative to the City. The City shall have no duty to payor perform 
under this Agreement until such certificate and endorsements have been received and approved 
by the City's C nvent on & Sports Facilities Department. No officer or employee, other than the 
City' s Risk Mager, hall have authority to waive this requirement. 

7.2 erves the right to review the insurance requirements of this Article during 
the effective p riod f this Agreement and any extension or renewal hereof and to modify 
insurance cov~ages nd their limits when deemed necessary and prudent by City'S Risk 
Manager base~lupon anges in statutory law, court decisions, or circumstances surrounding this 
Agreement. In; no in tance will City allow modification whereupon City may incur increased 

risk. I 
7.3 con \ ctor's financial integrity is of interest to City; therefore, subject to 

obtain and maintain in full force and effect for the duration 0 

Contractor's ri ht to aintain reasonable deductibles in such amounts as are approved by the 
I f this City, Contractdr shal . 

Agreement, an I any e ~tension hereof, at Contractor' s sole expense, insurance coverage written 
ate of 
for an 

on an occurren e baSI ~, by companies authorized and admitted to do business in the St 
Texas and with anA.~ 1 Best's rating of no less than A- (VII), in the following types and 
amount not less than tl e amount listed below: 

TYPE AMOUNTS 

1. Commercial lGenen I Liability Insurance For Bodily Injury and £roperty Damage of 
to include cove/:age for the following: $1,000,000 per occurrence; 

a. Premises pperat ons $2,000,000 General Aggregate, or its 
b. Products/Fompl ted Operations equivalent in Umbrella or Excess Liability 
c. Personal! t dvert sing Injury Coverage 

7.4 Contracto agrees to require, by written contract, that all subcontractors providing 
goods or services he under obtain the same categories of insurance coverage required of 
Contractor herein, and provide a certificate of insurance and endorsement that names the 
Contractor and City . as additional insureds. Policy limits of the coverages carried by 
subcontractors will be . etermined as a business decision of Contractor. Contractor shall provide 
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City with said certificate and endorsement prior to the commenceme t of y work by the 
subcontractor. This provision may be modified by City's Risk Manager, "thout subsequent City 
Council approval, when deemed necessary and prudent, based upon ch nges' statutory law, 
court decisions, or circumstances surrounding this agreement. Such modi lcation may be enacted 
by letter signed by City's Risk Manager, which shall become a part of his A eement for all 

purposes. ~ 
7.5 As they apply to the limits required by City, City shall be en tied, on request and 

without expense, to receive copies of the policies, declaration p ge, I d all required 
endorsements. Contractor shall be required to comply with any such re , uests d shall submit 
requested documents to City at the address provided below within 10 day. Co ractor shall pay 
any costs incurred resulting from provision of said documents. j' 

City of San Antonio 
Attn: Convention and Sports Facilities Department 

P.O. Box 839966 
San Antonio, Texas 78283-3966 , 

7.6 Contractor agrees that with respect to the above required i suran e, all insurance 
policies are to contain or be endorsed to contain the following provisions: 

• Name City, its officers, officials, employees, volunteers, and electe representatives 
as additional insureds by endorsement, as respects operations and ac ivities of, or on 
behalf of, the named insured performed under contract with City, wi h the xception 
of the workers' compensation and professional liability policies; 

• Provide for an endorsement that the "other insurance" clause shall I ot ap ly to the 
City of San Antonio where City is an additional insured shown on t polic; 

I 

• 

• 

Workers' compensation, employers' liability, general liability 
liability policies will provide a waiver of subrogation in favor of Ci 

Provide advance written notice directly to City of any suspension 
in coverage, and not less than ten (to) calendar days adv 
nonpayment of premium. 

d a1 0mobile 

or no~-renewal 
ce n I tice for 

7.7 Within five (5) calendar days of a suspension, cancellat on or non-renewal of 
coverage, Contractor shall provide a replacement Certificate of Ins rance and applicable 
endorsements to City. City shall have the option to suspend Contracto' 's per ormance should 
there be a lapse in coverage at any time during this contract. Failure to rovide and to maintain 
the required insurance shall constitute a material breach of this Agreemen . 

7.8 In addition to any other remedies City may have upon Contra :tor's failure to provide 
and maintain any insurance or policy endorsements to the extent and ithin the time herein 
required, City shall have the right to order Contractor to stop work her under, andlor withhold 
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any payment() whi :h become due to Contractor hereunder until Contractor demonstrates 
compliance wi h the r quirements hereof. 

7.9 N thing erein contained shall be construed as limiting in any way the extent to 
which Contrac or rna be held responsible for payments of damages to persons or property 
resulting from Contr , tor's or its subcontractors' performance of the work covered under this 
Agreement. 

7.10 It is ag eed that Contractor's insurance shall be deemed primary and non­
contributory w th res ect to any insurance or self insurance carried by the City of San Antonio 
for liability ari ing ou of operations under this Agreement. 

7.11 It· s und rstood and agreed that the insurance required is in addition to and separate 
from any othe oblig tion contained in this Agreement and that no claim or action by or on 
behalf of City s all be limited to insurance coverage provided. 

7.12 ontrac or and any Subcontractors are responsible for all damage to their own 
equipment and! r pro rty. 

VIII. INDEMNITY 

8.1 I ontra tor covenants and agrees to FULLY INDEMNIFY, DEFEND and 
HOLD HA~ES , City and the elected officials, employees, officers, directors, 
volunteers an repre entatives of City, individually and collectively, from and against any 
and all costs, laims liens, damages, losses, expenses, fees, fines, penalties, proceedings, 
actions, de rna ds, ca ses of action, liability and suits of any kind and nature, including but 
not limited to, Inerso I al or bodily injury, death and property damage, made upon the City 
directly or indirectl ' arising out of, resulting from or related to Contractor's activities 
under this Agfeeme t including any acts or omissions of Contractor, any agent, officer, 
director, repr+entat e, employee, Contractor or subcontractor of Contractor, and their 
respective offielers, a , nts, employees, directors and representatives while in the exercise of 
the rights or p~rform nce of the duties under this Agreement. The indemnity provided for 
in this paragraph sh ,II not apply to any liability resulting from the negligence of City, its 
officers or emp,loyees in instances where such negligence causes personal injury, death, or 
property dama e. IN THE EVENT CONTRACTOR AND CITY ARE FOUND JOINTLY 
LIABLE BY CO I T OF COMPETENT JURISDICTION, LIABILITY SHALL BE 

I 

APPORTION D CO ARATIVELY IN ACCORDANCE WITH THE LAWS FOR THE 
STATE OF XAS WITHOUT, HOWEVER, WAIVING ANY GOVERNMENTAL 
IMMUNITY At AIL LE TO CITY UNDER TEXAS LAW AND WITHOUT WAIVING 
ANY DEFENSf S OF THE PARTIES UNDER TEXAS LAW. 

8.2 llhe pro , isions of this INDEMNITY are solely for the benefit of the parties hereto 
and not intende~ to cr ate or grant any rights, contractual or otherwise, to any other person or 
entity. Contractor shal ,advise City in writing within 24 hours of any claim or demand against 
City or contradlor kno n to Contractor related to or arising out of Contractor's activities under 
this Agreement and s all see to the investigation and defense of such claim or demand at 
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Contractor's cost. City shall have the right, at its option and at its own e ' ense, to participate in 
such defense without relieving Contractor of any of its obligations under . is par graph. 

8.3 Defense Counsel - City shall have the right to select or to a prove defense counsel 
to be retained by Contractor in fulfilling its obligation hereunder to defe, d and indemnify City, 
unless such right is expressly waived by City in writing. Contractor sh I retai City approved 
defense counsel within 7 business days of City's written notice that City is inV~king its right to 
indemnification under this Agreement. If Contractor fails to retain Co nsel ithin such time 
period, City shall have the right to retain defense counsel on its own beh . f, and Contractor shall 
be liable for all costs incurred by City. City shall also have the rig t, at is option, to be 
represented by advisory counsel of its own selection and at its own expen e, wi out waiving the 
foregoing. 

8.4 Employee Litigation - In any and all claims against I, ny p indemnified 
hereunder by any employee of Contractor, any subcontractor, anyon direc ly or indirectly 
employed by any of them or anyone for whose acts any of the ~ may be liable, the 
indemnification obligation herein provided shall not be limited in any wy by !y limitation on 
the amount or type of damages, compensation or benefits payable by 0 for Contractor or any 
subcontractor under worker's compensation or other employee benefit act '. 

IX. ASSIGNMENT AND SUBCONTRACTIN I 

9.1 Contractor shall supply qualified personnel as may be ne essary to complete the 
work to be performed under this Agreement. Persons retained to perfor work pursuant to this 
Agreement shall be the employees or subcontractors of Contractor. Con actor, ts employees or 
its subcontractors shall perform all necessary work. 

9.2 It is City's understanding, and this Agreement is made i reliate thereon, that 
Contractor does not intend to use any subcontractors in the performa ce of his Agreement. 
Should Contractor require the use of subcontractors for the performa ce of ork under this 
Agreement, any subcontracting shall be approved by City, subject to the assag of an ordinance 
by the San Antonio City Council, if required, prior to the provision any ervices by said 
subcontractor. 

9.3 Any work or services approved for subcontractin here , der shall be 
subcontracted only by Written contract and, unless specific waiver is gr nted' writing by the 
City, shall be subject by its terms to each and every provision of this Agr ment. Compliance by 
subcontractors with this Agreement shall be the responsibility of Contr; ctor. City shall in no 
event be obligated to any third party, including any subcontractor of Con' actor, for performance 
of services or payment of fees. 

9.4 Except as otherwise stated herein, Contractor may not sell, assign pledge, transfer 
or convey any interest in this Agreement, nor delegate the performance . any uties hereunder, 
by transfer or any other means, without the consent of the City Council, evid nced by passage 
of an ordinance. As a condition of such consent, if such consent is ted, Contractor shall 
remain liable for completion of the services outlined in this Agreement i the event of default by 
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the successor lontrac or, assignee, transferee or subcontractor. 

9.5 JA:ny a empt to transfer, pledge or otherwise assign this Agreement without said 
approval, shalL~e v ~d ab initio and shall confer no rights upon any third person. Should 
Contractor ass~gn, tra sfer, convey, delegate, or otherwise dispose of any part of all or any part 
of its right, title or int rest in this Agreement, City may, at its option, cancel this Agreement and 
all rights, title~ and . terest of Contractor shall thereupon cease and terminate, in accordance 

I 
with Article WI Te ination, notwithstanding any other remedy available to City under this 
Agreement. The vio : tion of this provision by Contractor shall in no event release Contractor 
from. any obligr tion der the terms of this Agreement, nor shall it relieve or release Contractor 
from the paymr t of y damages to City, which City sustains as a result of such violation. 

9.6 Fontra tor shall endeavor to the best of its knowledge and ability to guard against 
any loss to CifY thr gh the failure of media or through the failure of suppliers to execute 
properly their commi ents. 

X. INDEPENDENT CONTRACTOR 

10.1 fontra ,tor covenants and agrees that he or she is an independent contractor and 
not an officer, agent, rvant or employee of City; that Contractor shall have exclusive control of 
and exclusive ight t control the details of the work performed hereunder and all persons 
performing sarye, an shall be responsible for the acts and omissions of its officers, agents, 
employees, co.,tractor , subcontractors and consultants; that the doctrine of respondent superior 
shall not apply! as be. een City and Contractor, its officers, agents, employees, contractors, 
subcontractors nd co sultants, and nothing herein shall be construed as creating the relationship 
of employer-eII1P}oye principal-agent, partners or joint venturers between City and Contractor. 
The Parties understan and agree that the City shall not be liable for any claims which may be 
asserted by an third arty occurring in connection with the services to be performed by the 
Contractor und 'r this greement and that the Contractor has no authority to bind City. 

XI. CONFLICT OF INTEREST 
I 

11.1 Contra or acknowledges that it is informed that the Charter of the City of San 
Antonio and its Ethics ode prohibit a City officer or employee, as those terms are defined in the 
Ethics Code, fr9m ha ng a fmancial interest in any contract with City or any City agency such 
as City owned utilities An officer or employee has a "prohibited financial interest" in a contract 
with City or in the sa e to City of land, materials, supplies or service, if any of the following 
individual(s) or entitie, is a party to the contract or sale: a City officer or employee; his parent, 
child or spouse; a busi ess entity in which the officer or employee, or his parent, child or spouse 
owns ten (10) p,ercent or more of the voting stock or shares of the business entity, or ten (10) 
percent or mord of th fair market value of the business entity; a business entity in which any 
individual or entity ab ve listed is a subcontractor on a City contract, a partner or a parent or 
subsidiary business ent ty. 

11.2 Contrac or warrants and certifies, and this Agreement is made in reliance thereon, 
that it, its officers, em loyees and agents performing on this Agreement is not a City officer nor 

13 



an employee as defined by Section 2-52 (e) of the City Ethics Code. Con ctor rther warrants 
and certifies that it has tendered to the City a Discretionary Contracts isclos re Statement in 
compliance with the City's Ethics Code. 

XII. AMENDMENTS 

12.1 This Agreement, together with its exhibits, shall consti , te th, full and final 
agreement between the Parties. I I 

12.2 Except where the terms of this Agreement expressly P OVide,t therwise, any 
amendment to this Agreement shall not be binding on the parties unless uch a endment be in 
writing, executed by both City and Contractor, subject to City Council ap . roval, if required, and 
dated subsequent to the date hereof. I 

12.3 It is understood and agreed by parties hereto, that chan es in local, state and 
federal rules, regulations or laws applicable hereto, may occur during the lerm o~ this Agreement 
and that any such changes shall be automatically incorporated into t ~. s Agreement without 

,I 1 
written amendment hereto, and shall become a part hereof as of the efn ctive t ate of the rule, 
regulation or law. Contractor expressly agrees to comply with all applid ble fel:leral, state, and 
local laws. 

XIII. SEVERABILITY 

13.1 If any clause or provision of this Agreement is h d invlllid, illegal or 
unenforceable under present or future federal, state or local laws, includ' . butJ!ot limited to the 
City Charter, City Code, or ordinances of the City of San Antonio, Texas ' then nd in that event 
it is the intention of the Parties that such invalidity, illegality or unenforc . bili %Shall not affect 
any other clause or provision hereof and that the remainder of this Agree ent s all be construed 
as if such invalid, illegal or unenforceable clause or provision was neve conta' ed herein; it is 
also the intention of the Parties that in lieu of each clause or provision 0 this Apreement that is 
invalid, illegal, or unenforceable, there be added as a part of the Agreeme t a cla~se or provision 
as similar in terms to such invalid, illegal or unenforceable clause 0 provision as may be 
possible, legal, valid and enforceable. 

XIV. LICENSES/CERTIFICATIONS 

14.1 Contractor warrants and certifies that Contractor and any ther p ·rson designated 
to provide services hereunder has the requisite training, license and/or ertific tion to provide 
said services, and meets all competence standards promulgated by all ot r aut ritative bodies, 
as applicable to the services provided herein. 

XV. COMPLIANCE 

15.1 Contractor shall provide and perform all services un er this Agreement III 

compliance with all applicable federal, state, local laws, rules and regulati ns. 
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15.2 n the vent that any disagreement or dispute should arise between the Parties 
hereto pertainirlg to interpretation or meaning of any part of this Agreement or its governing 
rules, regulati±s, la s, codes or ordinances, City, as the party ultimately responsible for all 
matters of co plianc with City of San Antonio rules and regulations, shall have the final 
authority to re er or ecure an interpretation. 

15.3 on-D scrimination. As a party to this Agreement, Contractor understands and 
agrees to com ly wit the Non-Discrimination Policy of the City of San Antonio contained in 
Chapter 2, Art cle X f the City Code and further, shall not discriminate on the basis of race, 
color, religion, natio 1 origin, sex, sexual orientation, gender identity, veteran status, age or 
disability, unle s exe 'pted by state or federal law, or as otherwise established herein. 

XVI. SMALL BUSINESS 

16.1 am 

City has adopteCi a Sm II Business Economic Development Advocacy Ordinance (Ordinance No. 
2010-06-17-05

1
1 and as amended, also referred to as "SBEDA" or "the SBEDA Program"), 

which is poste on th I City's Economic Development (EDD) website page and is also available 
in hard copy orm u on request to City. The SBEDA Ordinance Compliance Provisions 
contained in thfS secti n of the Agreement are governed by the terms of this Ordinance, as well 
as by the term of e SBEDA Ordinance Policy & Procedure Manual established by City 
pursuant to th s Ord 'nance, and any subsequent amendments to this referenced SBEDA 
Ordinance and SBED ' Policy & Procedure Manual that are effective as of the date of the 
execution of t]h'S Agr ement. Unless defined in a contrary manner herein, terms used in this 
section of the gree ent shall be subject to the same expanded definitions and meanings as 
given those te s in t e SBEDA Ordinance and as further interpreted in the SBEDA Policy & 
Procedure Man al. 

16.21 ' 

Affirmative plcure

r

, :":e:.!o.!n~t "-"I.!.::n~it'-'='iatives (API) - Refers to various Small Business Enterprise, 

Minority Business En rprise, and/or Women Business Enterprise ("SIMIWBE") Program tools 
and Solicitation lncent yes that are used to encourage greater Prime and subcontract participation 
by SIMIWBE firms, i eluding bonding assistance, evaluation preferences, subcontracting goals 
and joint venturp ince tives. (For full descriptions of these and other S/MlWBE program tools, 
see Section III. f' of achment A to the SBEDA Ordinance.) 

Certification or "Ce ified" - the process by which the Small Business Office (SBO) staff 
determines a ruin to b a bona-fide small, minority-, women-owned, or emerging small business 
enterprise. EmJrging Small Business Enterprises (ESBEs) are automatically eligible for 
Certification as SBEs. ny firm may apply for multiple Certifications that cover each and every 
status category I(e.g., BE, ESBE, MBE, or WBE) for which it is able to satisfy eligibility 
standards. The SBO s ff may contract these services to a regional Certification agency or other 
entity. For purposes 0 Certification, City accepts any firm that is certified by local government 
entities and oth~r org . zations identified herein that have adopted Certification standards and 

I 
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procedures similar to those followed by the SBO, provided the prospe live ~ satisfies the 
eligibility requirements set forth in this Ordinance in Section IILE.6 of A Chme~t A. 

f' 
Centralized Vendor Registration System (CVR) - a mandatory ele ronic ystem wherein 
City requires all prospective Respondents and Subcontractors that are re y, wi ling and able to 
sell goods or services to City to register. The CVR system assigns au 'ique ijentifier to each 
registrant that is then required for the purpose of submitting solicitation .' spons~es and invoices, 
and for receiving payments from the City. The CVR-assigned identifie ' are Iso used by the 
Goal Setting Committee for measuring relative availability and tracking) tiliza ion of SBE and 
MlWBE firms by Industry or commodity codes, and for establishing An I ual Asr irational Goals 
and Contract-by-Contract Subcontracting Goals. 

Commercially Useful Function - an SIM/WBE firm performs a Commecially Useful Function 
when it is responsible for execution of a distinct element of the work of the contract and is 
carrying out its responsibilities by actually performing, staffmg, manag· g and supervising the 
work involved. To perform a Commercially Useful Function, the SI BE fi~ must also be 
responsible, with respect to materials and supplies used on the contract for n~gotiating price, 
determining quantity and quality, ordering the material, and installing here lapplicable) and 
paying for the material itself. To determine whether . an SIM/WBE firm i~ performing a 
Commercially Useful Function, an evaluation must be performed 0 the amount of work 
subcontracted, normal industry practices, whether the amount the S E fib is to be paid 
under the contract is commensurate with the work it is actually perfo . ng an~ the SIMIWBE 
credit claimed for its performance of the ,:ork, and other r~lev~n.t n cto~s. ~p~cifically, an 
S/MIWBE firm does not perform a CommerCIally Useful FunctIOn If Its Ie IS l~' mlted to that of 
an extra participant in a transaction, contract or project through which fu ,ds are passed in order 
to obtain the appearance of meaningful and useful SIMIWBE partici~ tion, hen in similar 
transactions in which SIMIWBE firms do not participate, there is no sue role ferformed. The 
use of S/M/WBE firms by Contractor to perform such "pass-through" or " ~ondu .~" functions that 
are not commercially useful shall be viewed by City as fraudulent if I ontra tor attempts to 
obtain credit for such SIMIWBE participation towards the satisfaction of 'IMIW E participation 
goals or other API participation requirements. As such, under such I ircum tances where a 
commercially useful function is not actually performed by the SIMIWB firm, ontractor shall 
not be given credit for the participation of its SIMIWBE subcontractor , r join venture partner 
towards attainment of SIM/WBE utilization goals, and Contractor and MIW E firm may be 
subject to sanctions and penalties in accordance with the SBEDA Ordinan ' e. 

. I 

Emerging SBE(ESBE) - a certified SBE corporation, partnership, sole: ropri<ftorship or other 
legal entity for the purpose of making a profit, which is independently 0 ned and operated by 
Individuals legally residing in, or that are citizens of, the United States orts te~tories, that is no 
more than five years old at the time of its original certification as an SBE ~r whose annual 
revenues and number of employees are no greater than 25% of the small ' usine ' s size standards 
for its Industry as established by the U.S. Small Business Adminis ,ation, that is actively 
enrolled in the Mentor-Protege Program for its Industry (once established y Cit ), and meets the 
Significant Business Presence requirements as defined herein. . 

Emerging MJWBE - a certified MJWBE firm that is no more than five ears 
its original certification as an Emerging M/WBE, that is actively enrolled in the 
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Mentor-Protegr Prog m for its Industry (once established by City), whose annual revenues and 
number of employee are no greater than 25% of the small business size standards for its 
Industry as es1!ablish d by the U.S. Small Business Administration, and meets the Significant 
Business Preser ce re irements as defined herein. 

Evaluation pr~feren ' e - an API that may be applied by the Goal Setting Committee ("GSC") to 
Construction, Archite tural & Engineering, Professional Services, Other Services, and Goods 
and Supplies c ntract that are to be awarded on a basis that includes factors other than lowest 
price, and wherein r ponses that are submitted to City by. S!MJWBE firms may be awarded 
additional Poirls in t ,e evaluation process in the scoring and ranking of their proposals against 
those submitt~l by ot r prime contractors or Respondents. 

I 
Good Faith Efforts documentation of Contractor's intent to comply with S!MJWBE Program 
Goals and progeduresl including, but not limited to, the following: (1) documentation within a 
solicitation re~sonse reflecting Contractor's commitment to comply with SBE or MlWBE 
Program Goal as es ablished by the GSC for a particular contract; or (2) documentation of 
efforts made t9 ard hieving the SBE or MlWBE Program Goals (e.g., timely advertisements 
in appropr. iate :.ade p blications and publications of wide general circulation; timely posting of 
SBE or MlWB subc ntract opportunities on the City of San Antonio website; solicitations of 
bids/proposals/ ualifi : ation statements from all qualified SBE or MlWBE firms listed in the 
Small Busines Offic 's directory of certified SBE or MIWBE firms; correspondence from 
qualified SBE ~r MI E firms documenting their unavailability to perform SBE or M/WBE 
contracts; docuf.entat on of efforts to subdivide work into smaller quantities for subcontracting 
purposes to eqhance opportunities for SBE or MlWBE firms; documentation of a Prime 
Contractor's posting of a bond covering the work of SBE or M/WBE Subcontractors; 
documentation r f effi s to assist SBE or M/WBE firms with obtaining financing, bonding or 
insurance required byl Contractor; and documentation of consultations with trade associations 
and consultants that r , resent the interests of SBE andlor MIWBEs in order to identify qualified 
and available SBE r MlWBE Subcontractors.) The appropriate form and content of 
CONTRACTOR's Go d Faith Efforts documentation shall be in accordance with the SBEDA 
Ordinance as interpret d in the SBEDA Policy & Procedure Manual. 

HUBZone Firm - a siness that has been certified by u.S. Small Business Administration for 
participation in~the fe eral HUBZone Program, as established under the 1997 Small Business 
Reauthorizatio Act. 0 qualify as a HUBZone firm, a small business must meet the following 
criteria: (1) it ust e owned and Controlled by U.S. citizens; (2) at least 35 percent of its 
employees mus~ reside in a HUBZone; and (3) its Principal Place of Business must be located in 
a HUBZone wkhin San Antonio Metropolitan Statistical Area. [See 13 C.F.R. 126.200 
(1999).] 

Independently Owne and Operated - ownership of an SBE firm must be direct, independent 
and by IndividJtls on . Ownership of an MlWBE firm may be by Individuals and/or by other 
businesses provided t e ownership interests in the MIWBE firm can satisfy the MIWBE 
eligibility requqement for ownership and Control as specified herein in Section IIl.E.6. The 
MlWBE firm must als be Independently Owned and Operated in the sense that it cannot be the 
subsidiary of another Irm that does not itself (and in combination with the certified MlWBE 
firm) satisfy the eligibi ity requirements for MIWBE Certification. 
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Individual - an adult person that is oflegal majority age. 

Industry Categories - procurement groupings for the City of San 'Anton 0 inclusive of 
Construction, Architectural & Engineering (A&E), Professional Service , Oth Ir Services, and 
Goods & Supplies (i.e., manufacturing, wholesale and retail distribution of co modities). This 
term may sometimes be referred to as "business categories." 

Minority/Women Business Enterprise (MIWBE) - firm that is certifi I as a Small Business 
Enterprise and also as either a Minority Business Enterprise or as a Worn n Bus· ess Enterprise, 
and which is at least fifty-one percent (51%) owned, managed and Con oIled y one or more 
Minority Group Members and/or women, and that is ready, willing an I able 0 sell goods or 
services that are purchased by the City of San Antonio. 

MlWBE Directory - a listing of minority- and women-owned 
certified for participation in City'S MlWBE Program APIs. 

hat have been 

Minority Business Enterprise (MBE) - any legal entity, except a joint enture, that is 
organized to engage in for-profit transactions, which is certified a Small 'usines Enterprise and 
also as being at least fifty-one percent (51%) owned, managed and con oIled ~Y one or more 
Minority Group Members, and that is ready, willing and able to sell go ds or services that are 
purchased by City. To qualify as an MBE, the enterprise shall meet Signtficant Business 
Presence requirement as defined herein. Unless otherwise stated, the term: "MBE ' as used in this 
Ordinance is not inclusive of women-owned business enterprises (WBEs) 

Minority Group Members - African-Americans, Hispanic Americans,! Asian Americans and 
Native Americans legally residing in, or that are citizens of, the United S ites or ts territories, as 
defined below: 

African-Americans: Persons having origins in any of the black ra ial gro ps of Africa as 
well as those identified as Jamaican, Trinidadian, or West Indian. 

Hispanic-Americans: Persons of Mexican, Puerto Rican, Cuban, 
South American origin. 

or Central and 

Asian-Americans: Persons having origins in any of the originaleoples of the Far East, 
Southeast Asia, the Indian subcontinent or the Pacific Islands. 

Native Americans: Persons having no less than III 6th percenta . e origr in any of the 
Native American Tribes, as recognized by the u.S. Department 0 Ithe ln~erior, Bureau of 
Indian Affairs and as demonstrated by possession of personal triba role documents. 

Originating Department - City department or authorized representati I of jty which issues 
solicitations or for which a solicitation is issued. ' 

Payment - dollars actually paid to Contractor and/or Subcontractors and endors for City 
contracted goods and/or services. 
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Points - the ~uantit ~ive assignment of value for specific evaluation criteria in the vendor 
selection procefs use in some Construction, Architectural & Engineering, Professional Services, 
and Other Seryices c ntracts (e.g., up to 10 points out of a total of 100 points assigned for 
S/M/WBE Partl'ciPati r as stated in response to a Request for Proposals). 

Prime Contra tor - he vendor or contractor to whom a purchase order or contract is issued by 
the City of S~ Anto 'io for purposes of providing goods or services for City. For purposes of 
this Agreemen [ this t hn refers to Contractor. 

Relevant Matlketpla , e - the geographic market area affecting the SIMfWBE Program as 
determined for jPurpo es of collecting data for the MGT Studies, and for determining eligibility 
for participatior .unde various programs established by the SBEDA Ordinance, is defined as the 
San Antonio t~etrop ' litan Statistical Area (SAMSA), currently including the counties of 
Atascosa, Ban1era, Bar, Comal, Guadalupe, Kendall, Medina and Wilson. 

Respondent -j vend Ir submitting a bid, statement of qualifications, or proposal in response to a 
solicitation iss ed by ity. For purposes of this Agreement, Contractor is the Respondent. 

Responsible - r firm hich is capable in all respects to fully perform the contract requirements 
and has the i] tegrity and reliability which will assure good faith performance of contract 
specifications. ' 

Responsive - firm' submittal (bid, response or proposal) conforms in aU material respects to 
the solicitation hnvita ion for Bid, Request for Qualifications, or Request for Proposal) and shall 
include comPlij nce wi ,h SIMfWBE Program requirements. 

San Antonio Metro olitan Statistical Area (SAMSA) also known as the Relevant 
Marketplace, t e geo aphic market area from which City'S MGT Studies analyzed contract 
utilization and availa ility data for disparity (currently including the counties of Atascosa, 
Bandera, Bexar Com ' , Guadalupe, Kendall, Medina and Wilson). 

SBE Directory - a lis' ng of small businesses that have been certified for participation in City'S 
SBE Program ~Pls. 

Significant Bu~iness resence - to qualify for this Program, a S/MIWBE must be headquartered 
or have a signi,fcant 'Iusiness presence for at least one year within the Relevant Marketplace, 
defined as: an ~f~b1is ,ed place of business in one or more ofthe eight counties that make up the 
San Antonio Mttropol an Statistical Area (SAMSA), from which 20% of its full-time, part-time 
and contract e~lloyee are regularly based, and from which a substantial role in the S/MIWBE's 
performance of a Co ercially Useful Function is conducted. A location utilized solely as a 
post office box, mail d op or telephone message center or any combination thereof, with no other 
substantial work functi n, shall not be construed to constitute a significant business presence. 

Small Business Enter rise (SBE) - a corporation, partnership, sole proprietorship or other legal 
entity for the jlurpose of making a profit, which is Independently Owned and Operated by 
Individuals leg ly res ding in, or that are citizens of, the United States or its territories, and 
which meets the U.S. all Business Administration (SBA) size standard for a small business in 
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its particular industry(ies) and meets the Significant Business Presence r' quire ents as defmed 
herein. 

Small Business Office (SBO) - the office within the Economic De elopm nt Department 
(EDD) of City that is primarily responsible for general oversight and admi istration of the 
SIM/WBE Program. 

I 
Small Business Office Manager - the Assistant Director of the EDD of

l 
ity th t is responsible 

for the management of the SBO and ultimately responsible for oversigh trackjng, monitoring, 
administration, implementation and reporting of the SIMIWBE Program

l 
The ~BO Manager is 

also responsible for enforcement of contractor and vendor compliance wi I' contract participation 
requirements, and ensuring that overall Program goals and objectives are et. 

I 
,I 

Small Minority Women Business Enterprise Program (S/ ' E P~ogram) - the 
combination of SBE Program and M/WBE Program features con ined n the SBEDA 
Ordinance. f 

Subcontractor - any vendor or contractor that is providing goods servl'ces to a Prime 
Contractor or Contractor in furtherance of the Prime Contractor's perfo ance nder a contract 
or purchase order with City. A copy of each binding agreement betw en C tractor and its 
subcontractors shall be submitted to City prior to execution of this Agre ' ment Jnd any contract 
modification agreement. 

Suspension - the temporary stoppage of the SBE or MIWBE finn's be ,eficial participation in 
City's SIMIWBE Program for a finite period of time due to cumulativ6 contrapt payments the 
S/MIWBE firm received during a fiscal year that exceed a certain dollar reshold as set forth in 
Section III.E.7 of Attachment A to the SBEDA Ordinance, or the ~ mportry stoppage of 
Contractor's andlor SIMIWBE firm's performance and payment under C ty contracts due to the 
City's imposition of Penalties and Sanctions set forth in Section ULE.13 ,f Attachment A to the 
SBEDA Ordinance. 

Subcontractor/Supplier Utilization Plan - a binding part of this co act aereement which 
states Contractor's commitment for the use of Joint Venture pa;irs and / or 
Subcontractors/Suppliers in the performance of this contract agreemen and tates the name, 
scope of work, and dollar. value of work to be performed by each of Co tractor s Joint Venture 
partners and Subcontractors/Suppliers in the course of the performa e of his Agreement, 
specifying the SIM/WBE Certification category for each Joint entWje partner and 
Subcontractor/Supplier, as approved by the SBO Manager. Additions, de etions br modifications 
of the Joint Venture partner or Subcontractor/Supplier names, scopes of ork, oE dollar values of 
work to be performed requires an amendment to this agreement to be I pproJed by the EDD 
Director or designee. 

Women Business Enterprises (WBEs) - any legal entity, except a joint enture, that is 
organized to engage in for-profit transactions, that is certified for pu oses of the SBEDA 
Ordinance as being a Small Business Enterprise and that is at least I tty-ony percent (51 %) 
owned, managed and controlled by one or more non-minority worn : Indiriduals that are 
lawfully residing in, or are citizens of, the United States or its territori ,that s ready, willing 
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and able to se I goo ~ or services that are purchased by City and that meets the Significant 
Business Prese ce re hirements as defined herein. Unless otherwise stated, the term "WBE" as 
used in this A , is not inclusive of MBEs. 

16. ,SBEDA Pro!rram Com liance - General Provisions 

As Contractor ackno jledges that the terms of City's SBEDA Ordinance, as amended, together 
with all requir~ents, guidelines, and procedures set forth in City's SBEDA Policy & Procedure 
Manual are in 1[urther ce of City's efforts at economic inclusion and, moreover, that such terms 
are part of Confractor ~ scope of work as referenced in City's formal solicitation that formed the 
basis for contr,ct aw d and subsequent execution of this Agreement, these SBEDA Ordinance 
requirements, ~uideli es and procedures are hereby incorporated by reference into this 
Agreement, an are c hsidered by the Parties to this Agreement to be material terms. Contractor 
voluntarily agr es to , lly comply with these SBEDA program terms as a condition for being 
awarded this Aweem rt by City. Without limitation, Contractor further agrees to the following 
terms as part 0 its co act compliance responsibilities under the SBEDA Program: 

1. Contractor shall cooperate fully with the Small Business Office 
and other City departments in their data collection and monitoring 
efforts regarding Contractor's utilization and payment of 
Subcontractors, S/M/WBE firms, an~ HUBZone fmns, as 
applicable, for their performance of Commercially Useful 
Functions on this Agreement including, but not limited to, the 
timely submission of completed forms and/or documentation 
promulgated by SBO, through the Originating Department, 
pursuant to the SBEDA Policy & Procedure Manual, timely entry 
of data into monitoring systems, and ensuring the timely 
compliance of its Subcontractors with this term; 

2. Contractor shall cooperate fully with any City or SBO 
investigation (and shall also respond truthfully and promptly to any 
City or SBO inquiry) regarding possible non-compliance with 
SBEDA requirements on the part of Contractor or its 
Subcontractors or suppliers; 

3. Contractor shall permit the SBO, upon reasonable notice, to 
undertake inspections as necessary including, but not limited to, 
contract-related correspondence, records, documents, payroll 
records, daily logs, invoices, bills, cancelled checks, and work 

'j product, and to interview Subcontractors and workers to determine 
whether there has been a violation of the terms of this Agreement; 

4. Contractor shall immediately notify the SBO, in writing on the 
Change to Utilization Plan form, through the Originating 
Department, of any proposed changes to Contractor's 
Subcontractor / Supplier Utilization Plan for this Agreement, with 
an explanation of the necessity for such proposed changes, 
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16.4 

including documentation of Good Fai
i 
h Ef rts made by 

Contractor to replace the Subcontractor / 'uppli in accordance 
with the applicable Affirmative Procur I ent ~nitiative. All 
proposed changes to the Subcontractor / S ,pplier IUtilization Plan 
including, but not limited to, proposed se~ . -performance of work 
by Contractor of work previously designat d for r,erformance by 
Subcontractor or supplier, substitutions d new I Subcontractors, 
terminations of previously designate9 Subrontractors, or 
reductions in the scope of work and valu , of V\jork awarded to 
Subcontractors or suppliers, shall be subje t to aClvanced written 
approval by the Originating Department an . the s1.0. 

5. Contractor shall ImmedIately notify the . ngma~mg Department 
and SBO of any transfer or assignment of it . contrf ct with City, as 
well as any transfer or change in its I,wners ' ip or business 
structure. f 

I 

6. Contractor shall retain all records of its S bcon1.actor payments 
for this Agreement for a minimum of four ' ears as required by 
state law, following the conclusion of thi Agre ment or, in the 
event of litigation concerning this Agree~ nt, £11 

a minimum of 
four years or as required by state la foIl ing the final 
determination of litigation, whichever is lat 

, 
7. In instances wherein the SBO determine . that a Commercially 

Useful Function is not actually being perfd ed ~ the applicable 
SIMIWBE or HUBZone firms listed in Co ractor s Subcontractor 
/ Suppli.e~ Ut~lizatio? Plan, Contractor shal~ not be given credit for 
the partIcIpatIOn of Its SIM/WBE or HUBZi : ne su~contractor(s) or 
joint yenture partner(s) toward attainm ·nt o~ SIMIWBE or 
HUBZone firm utilization goals, and C9 tracto and its li~ted 
SIMIWBE firms or HUBZone firms may e subect to sanctIOns 
and penalties in accordance with the SBED , ordi ance. 

8. Contractor acknowledges that City will no execj te a contract or 
issue a Notice to Proceed for this project u ,il Co tractor and each 
of its Subcontractors for this project ave rgistered and/or 
maintained active status in City's Centrali d Ve ~or Registration 
System, and Contractor has represented t City which primary 
commodity codes each registered Subcontr I tor w· I be performing 
under for this Agreement. 

City has applied the following contract-specific Affirmative Procure ent itiatives to this 
I 

Agreement. Contractor hereby acknowledges and agrees that the seJecte API r quirement shall 
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I 
also be extend~d to y change order or subsequent contract modification and, absent SBO's 
granting of a w~aiver, that its full compliance with the following API terms and conditions are 
material to its atisfac pry performance under this Agreement: 

ESBE Prime ' ontra , t Program. In accordance with the SBEDA Ordinance, Section III. D. 5. 
(c), this Agreel ent i being awarded pursuant to the Emerging SSE (ESBE) Prime Contract 
Program, and s such Contractor affums that if it is presently certified as an ESSE, Contractor 
agrees not to s bcontr ct more than 49% of the contract value to a non-ESBE firm; and 

MlWBE Prim Cont act Program. In accordance with the SBEDA Ordinance, Section III. D. 
6. (d), this contract i being awarded pursuant to the MlWBE Prime Contract Program and as 
such, Contract?r affi s that if it is presently certified as an MlWBE (see Minority/Women 
Business Enterprise efinition), Contractor agrees not to subcontract more than 49% of the 
contract value tb a no MlWBE firm. 

16. ommercial Nondiscrimination Polic 

As a condition of ent ring into this Agreement, Contractor represents and warrants that it has 
complied with hroug out the course of this solicitation and contract award process, and will 
continue to co ply ith, City's Commercial Nondiscrimination Policy, as described under 
Section III. C. 1. of t e SBEDA Ordinance. As part of such compliance, Contractor shall not 
discriminate 0 the b sis of race, color, religion, ancestry or national origin, sex, age, marital 
status, sexual 0 ienta!" n or, on the basis of disability or other unlawful forms of discrimination 
in the solicita ion, s'i lection, hiring or commercial treatment of Subcontractors, vendors, 
suppliers, or cbmmer ial customers, nor shall the company retaliate against any person for 
reporting insta ces 0 I such discrimination. The company shall provide equal opportunity for 
Subcontractors, vendo s and suppliers to participate in all of its public sector and private sector 
subcontracting and su ply opportunities, provided that nothing contained in this clause shall 
prohibit or limit othe ·se lawful efforts to remedy the effects of marketplace discrimination that 
have occurred or are ccurring in City's Relevant Marketplace. The company understands and 
agrees that a ITI ateriaI violation of this clause shall be considered a material breach of this 
Agreement and may suit in termination of this Agreement, disqualification of the company 
from participati g in ity contracts, or other sanctions. This clause is not enforceable by or for 
the benefit of, and cr ates no obligation to, any third party. Contractor's certification of its 
compliance wit~ this ommercial Nondiscrimination Policy as submitted to City pursuant to the 
solicitation for ~ris A eement is hereby incorporated into the material terms of this Agreement. 
Contractor shall inco orate this clause into each of its Subcontractor and supplier agreements 
entered into pursuant t City contracts. 

16.6 

Upon execution of this Agreement by Contractor, Contractor shall be required to submit to City 
accurate progre spa ent information with each invoice regarding each of its Subcontractors, 
including HUBZone Subcontractors, to ensure that Contractor's reported subcontract 
participation is accura . Contractor shall pay its Subcontractors in compliance with Chapter 
2251, Texas Gove nt Code (the "Prompt Payment Act") within ten days of receipt of 
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I 

payment from City. In the event of Contractor' s noncompliance with hese J ompt payment 
provisions, no final retain age on the Prime Contract shall be released to ontraotor, and no new 
City contracts shall be issued to Contractor until City's audit of previous s bcontfact payments is 
complete and payments are verified to be in accordance with the I specifications of this 

I 

Agreement. I. 

16.7 Violations, Sanctions and Penalties 

In addition to the above terms, Contractor acknowledges and agrees that it is a violation of the 
SBEDA Ordinance and a material breach of this Agreement to: 

1. Fraudulently obtain, retain, or attempt to obtain, or aid another in audu ently obtaining, 
retaining, or attempting to obtain or retain Certification status as an SB ,MBE, WBE, 
MlWBE, HUBZone firm, Emerging MlWBE, or ESBE for purpo I es of I enefitting from 
the SBEDA Ordinance; 

2. Willfully falsify, conceal or cover up by a trick, scheme or de ice, a aterial fact or 
make any false, fictitious or fraudulent statements or representati s, or make use of any 
false writing or document, knowing the same to contain any false, fictiti i 'us or fraudulent 
statement or entry pursuant to the terms of the SBEDA Ordinance; 

3. Willfully obstruct, impede or attempt to obstruct or impede an I autho 'zed official or 
employee who is investigating the qualifications of a business ent whi , h has requested 
Certification as an S/MfWBE or HUB Zone firm; 

4. Fraudulently obtain, attempt to obtain or aid another person fr . dulen ly obtaining or 
attempting to obtain public monies to which the person is not ent led wider the terms of 
the SBEDA Ordinance; and I 

5. Make false statements to any entity that any other entity is, 0; is not l certified as an 
S/MlWBE for purposes of the SBEDA Ordinance. 1 

Any person who violates the provisions of this section shall be subje it to t e provisions of 
Section III. E 13. of the SBEDA Ordinance and any other penalties, anctio s and remedies 
available under law including, but not limited to: 

1. Suspension of contract; 

2. Withholding of funds; 

t 

3. Rescission of contract based upon a material breach of contract 'ertain' g to SIMIWBE 
Program compliance; 

4. Refusal to accept a response or proposal; and 
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5. Disquatficati 
or servl\ es to 

n of Contractor or other business finn from eligibility for providing goods 
ity for a period not to exceed two years (upon City Council approval). 

XVII. NONWAIVER OF PERFORMANCE 

17.1 Lnless otherwise specificalJy provided for in this Agreement, a waiver by either 
Party of a brea I h of a y of the terms, conditions, covenants or guarantees of this Agreement shall 
not be constru~ or h d to be a waiver of any succeeding or preceding breach of the same or any 
other term, condition I covenant or guarantee herein contained. Further, any failure of either 
Party to insist n any ne or more cases upon the strict performance of any of the covenants of 
this Agreemen~, or to exercise any option herein contained, shall in no event be construed as a 
waiver or relin~uish nt for the future of such covenant or option. In fact, no waiver, change, 
modification Of disch rge by either party hereto of any provision of this Agreement shall be 
deemed to havf been made or shall be effective unless expressed in writing and signed by the 
party to be chl:\rged. In case of City, such changes must be approved by the City Council, as 
described in Miele I Amendments. No act or omission by a Party shall in any manner impair 
or prejudice an right, power, privilege, or remedy available to that Party hereunder or by law or 
in equity, such rights, owers, privileges, or remedies to be always specifically preserved hereby. 

I 
17.2 The gr ' ting or acceptance of extensions of time to complete the work or furnish 

the materials or repo s required herein will not operate as a release to the Contractor from any 
covenants and ,onditi ns required in this Agreement. 

I 
xvm. LAW APPLICABLE 

18.1 !ms AGREEMENT SHALL BE CONSTRUED UNDER AND IN 
ACCORDAN E TH THE LAWS OF THE STATE OF TEXAS AND ALL 
OBLIGATIO IS OF THE PARTIES CREATED HEREUNDER ARE PERFORMABLE 
IN BEXAR C~UNT ,TEXAS. 

18.2 Any Ie al action or proceeding brought or maintained, directly or indirectly, as a 
result of this Agree nt shall be heard and determined in the City of San Antonio, Bexar 

I County, Texas. · 

XIX. LEGAL AUTHORITY 

I 
19.1 The si er of this Agreement for Contractor represents, warrants, assures and 

guarantees that f e has 11 legal authority to execute this Agreement on behalf of Contractor and 
to bind Contrac or to a 1 of the terms, conditions, provisions and obligations herein contained. 

XX. PARTIES BOUND 

I 
20.1 l;'his A eement shall be binding on and inure to the benefit of the parties hereto 

and their respective h irs, executors, administrators, legal representatives, and successors and 
assigns, except as othe ise expressly provided for herein. 
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XXI. CAPTIONS 

21.1 The captions contained in this Agreement are for conveni( nce of reference only, 
and in no way limit or enlarge the terms and/or conditions ofthis Agreement. 

XXII. ENTIRE AGREEMENT I 

22.1 This Agreement, together with its authorizing ordin~ )ce ar d its exhibits, 
constitute the final and entire agreement between the Parties hereto and ~ ontain all of the terms 

I 

and conditions agreed upon. No other agreements, oral or otherwise) regan ing the subject 
matter of this Agreement shall be deemed to exist or to bind the parties h~ . eto, u less same be in 
writing, dated subsequent to the date hereto, and duly executed by the part es, in ccordance with 
Article XII Amendments. i 

i 
EXECUTED and AGREED to this the day of 2016. 

CITY: 
City of San Antonio, Texas 

Carlos Contreras 
Assistant City Manager 

APPROVED AS TO FORM: 

City Attorney 

Exhibit I: Price Schedule 

CONTRACTOR: i 
The Mighty Studio Group 

~ . n"-I v4i UV) N l~ ~---"'1-.r1 . 
I 

Tracy Watts 
\ 

Owner 

26 



I 

Exhibit I 
.., 

-
, 

-;, . , ... ', v 

Consultation ar dProj ct Management 20HRS $95/HR $1,900 

, 

Creative Direct
l
• on for ~ll collateral 28HRS $ 125/HR $3,500 

Brochure 
I 

40HRS $95/HR $3,800 

Rack Cards I 5HRS $95/HR $475 

Postcards 12 HRS $95/HR $1,140 

Playbills 25HRS $951HR $2,375 
I 

Posters 5HRS $951HR $475 

InvitationslEnvflopes 5HRS $95/HR $475 

Entryway Retr~ctable ~anner 8HRS $951HR $760 

'. 

Prepress for all ~ol1ate al 9HRS $951HR $855 

Total $15,755 

* l . Pncmgn presents the collateral for one season. Each subsequent season 
t1at the ;;ontract is awarded will be at the same rates per deliverable. 
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