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AN ORDINANCE 2010-12-16*-1101

AUTHORIZING A CONTRACT WITH VHS SAN ANTONIO IMAGING
PARTNERS L.P.,, TO PROVIDE CHEST X-RAYS TO UNIFORMED
EMPLOYEES OF THE CITY’S FIRE DEPARTMENT AS PART OF THE
WELLNESS PROGRAM.

WHEREAS, the City issued a Request for Proposals (RFP) for imaging services; and

WHEREAS, an evaluation committee including representatives from the San Antonio Fire
Department and Local Union 624 evaluated and recommended the proposal received; and

WHEREAS, the cost for the Contract is an estimated annual amount not to exceed $60,000.00;
NOW THEREFORE:

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO:

SECTION 1. The Professional Services Contract with VHS San Antonio Imaging Partners
L.P.,, DBA Baptist M&S Imaging, to provide chest x-rays for the uniformed employees of the
San Antonio Fire Department as part of the Wellness Progam for the period from January 1,
2011 through December 30, 2016, for an estimated annual cost not to exceed $60,000.00 is
hereby approved. A copy of the Professional Service Contract, in final form, is attached hereto
and incorporated herein as Exhibit “A”. The terms of the Contract are hereby approved. The
City Manager, or her designee, is hereby authorized to execute the Contract.

SECTION 2. Funding in an estimated amount of $60,000.00 for this Ordinance is
contingent upon budget appropriation in Fund 11001000, Cost Center 2003030002, and General
Ledger 5201040.

SECTION 3. The financial allocations in this Ordinance are subject to approval by the
Director of Finance, City of San Antonio. The Director may, subject to concurrence by the City
Manager or the City Manager’s designee, correct allocation to specific Index Codes and Fund
Numbers as necessary to carry out the purpose of this Ordinance.
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SECTION 4.  This Ordinance becomes effective immediately if passed and approved by eight
(8) affirmative votes; otherwise this Ordinance shall take effect ten (10) days from the date of
passage.

PASSED AND APPROVED this 16th day of December, 2010.

Julian Castro

ATTEST: m APPROVED AS TO FORM:

eticia M. Vtk, City Clerk b(Mic / ael Bernard, City' Attorgpey
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Name:

6,7,8,9,10, 11, 12, 16, 17, 18, 20A, 20B, 22A, 22B, 24, 25A, 25B,
25C, 26, 27, 30, 31, 33A, 33B, 33D, 33E, 34, 35, 36, 37, 39A, 39B, 40,
41,42A, 42B, 43A, 43B, 44, 45, 46, 47, 48, 49, 50

Date:

12/16/2010

Time:

10:30:06 AM

Vote Type:

Motion to Approve

Description:

An Ordinance authorizing a professional services agreement with VHS
San Antonio Imaging Partners L.P. dba Baptist M&S Imaging in an
amount up to $60,000.00 annually to provide chest x-rays for all
uniformed employees of the San Antonio Fire Department as part of the
Wellness Program.

Result: | Passed
Voter Group Pg::n ¢ Yea | Nay | Abstain | Motion | Second
Julian Castro Mayor X
Mary Alice P. Cisneros| District 1 X X
Ivy R. Taylor District 2 X
Jennifer V. Ramos | District 3 X
Philip A. Cortez District 4 X X
David Medina Jr. District 5 X
Ray Lopez District 6 X
Justin Rodriguez District 7 X
W. Reed Williams District 8 X
Elisa Chan District 9
John G. Clamp District 10
http://cosaweb/agendabuilder/votingresults.aspx?Itemld=1879&Src=RFCASUB

12/20/2010



PROFESSIONAL SERVICES CONTRACT

This Contract is entered into by and between the CITY OF SAN ANTONIO (hereinafter
referred to as “CITY”), acting by and through its City Manager, or her designee,
pursuant to Ordinance Number 2008-05-01-0354, passed and approved on May 1, 2008,
and VHS San Antonio Imaging Partners L.P. dba Baptist M&S Imaging having its
principal place of business at 4440 Piedras Dr. South, Suite 100, San Antonio, Texas,
78228 (hereinafter referred to as “VENDOR?”, acting by and through Vicki Dear,
Director of Operations.)

I. PURPOSE

The purpose of this contract is to state the terms and conditions under which the
VENDOR will provide x-ray services to the San Antonio Fir¢ Department Wellness
Center.

I1. SCOPE OF SERVICES

2.1  VENDOR shall provide the San Antonio Fire Department (SAFD) Wellness
Center with x-ray services. The terms of this contract shall be final and binding
where there is a conflict between the terms of the Request of Proposal, the
Vendor's Proposal, and the terms of this CONTRACT, and the City’'s Request for
Proposal shall control where it conflicts with the Vendor's Proposal.

22  VENDOR shall work with the San Antonio Fire Department Chief or Chief’s
Designee and appropriate City officials to perform any and all related tasks
required by the CITY in order to fulfill the purpose of this CONTRACT. All
work required as part of this CONTRACT will be done to the Chief's satisfaction.

23  VENDOR shall perform services in accordance with the ordinary, reasonable
standard of care and diligence normally practiced by recognized professional
medical group in performing services of a similar nature, in the San Antonio,
Texas area under similar circumstances. This includes the knowledge and
experience ordinarily required of a member of that profession, and includes
performing the skills necessary to adequately cope with problems that arise in
performing its services, which skills are not possessed by ordinary laymen.

24 VENDOR will rececive orders electronically from SAFD Wellness Center Staff.
Additional required forms will be provided to the CITY electronically for
completion by employee prior to the employee presentation at a designated
facility. Employee may also complete forms on-site.

2.5 VENDOR shall provide the requested service at any of it’s locations around the
City on a walk-in basis during normal hours and will see employee within 30



2.6

2.7

3.1

4.1

minutes from the time that the employee signs in. SAFD employees will receive
expedited service where possible to limit wait time.

VENDOR shal] provide images and reports to the SAFD Wellness Center on-line
within 24 hours from initial contact with patient.

Medical information must be treated as confidential in accordance with HIPAA.

HL PERFORMANCE STANDARDS

VENDOR acknowledges and agrees that VENDOR shall provide services under
this CONTRACT at a certain level with a certain degree of accuracy and
timeliness. Therefore, as part of this administrative services agreement with
CITY, VENDOR agrees to the following performance standards:

Performance compliance audits may be conducted at the discretion of CITY, but
are limited to one (1) per Experience Period and to claims processed in the
experience period as defined herein regardless of incurred date. If CITY
conducts a performance audit, either party to this CONTRACT may conduct a
second audit, at its own expense, by the same or another independent auditor
using a different claim sample of at least equal size. The definition of an error in
these audits is subject to a good faith review by the parties to this CONTRACT.
The cost of the first audit conducted by the CITY in any Experience Period will
be paid by CITY. Should VENDOR fail to meet any performance expectation,
VENDOR will pay the cost for all subsequent audits until VENDOR is meeting
expected performance levels.

As an interim measurement, VENDOR will share a copy of its monthly internal
audit results on City Plans with CITY. If CITY waives its right to an
independent audit in any plan year, it retains the right to aundit in all subsequent
yesrs,

1V. GENERAL ASSURANCES

VENDOR covenants and agrees to perform all services described in this
CONTRACT in a workmanlike manner with a high degree of care to ensure
accuracy and timeliness. VENDOR shall perform its services in accordance with
the ordinary, reasonable standard of care and diligence normally practiced by
recognized professional firms in performing services of a similar nature, in the
San Autonio, Texas area, under similar circumstances. This includes the
knowledge and experience ordinarily required of a member of that profession, and
includes performing the skills necessary to adequately cope with problems that
arise in performing its services, which skills are not possessed by ordinary
laymen,
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5.5

VENDOR agrees to assign a dedicated unit including, but not limited to, a
Supervisor/Manager who shall be responsible for the task administration and
work performance for this CONTRACT.

VENDOR agrees to employ, at its own expense, all personnel required to perform
the services described in this CONTRACT. Personnel employed by VENDOR
shall neither be employees of nor have any contractual relationship with CITY.
All VENDOR personnel engaged in providing services under this CONTRACT
shall be fully qualified and shall be authorized or licensed to perform such work
as required.

V. CONSIDERATION & BILLING

In consideration of VENDOR's performance hereunder, CITY shall pay to
VENDOR an amount not to exceed SIXTY THOUSAND DOLLARS
($60,000.00) annually according to provisions below.

Payments to VENDOR shall be in the amount shown by the monthly billings and
other documentation submitted and shall be subject to CITY'S approval, Ali
services shall be performed to CITY'S satisfaction, and CITY shall not be liable
for any payment under this CONTRACT for services which are unsatisfactory
and which have not been approved by CITY. The final payment due herein will
not be paid until the reports, data, and documents required under this
CONTRACT have been received and approved by the CITY. No additional fee or
charge will be assessed against the CITY for late payment of any amount due to
the VENDOR under this CONTRACT.

CITY shall not be liable to VENDOR for costs incurred or performances
rendered by VENDOR prior to the commencement of this CONTRACT or after
its termination.

CITY shall not be obligated or liable under this CONTRACT to any party, other
than VENDOR, for payment of any monies or provision for any goods or
services.

CITY will pay rates as follows:
Account 42231600
Test Description Price
One view chest x-ray $35.00
Two view chest x-ray $56.00
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Vi. TERM

This CONTRACT shall commmence on January 1, 2011, and shall terminate on
December 30, 2016. With at least 60 days written notice prior to expiration of the
term, CITY may, at its sole option and through appropriate action of City
Council, have the right to extend the term of this CONTRACT, under the same
terms and conditions, for up to two (2) one (1) vear extensions, with each one (1)
year extension subject to the same notice requirement and appropriate action of its
City Council. However, CITY may terminate this CONTRACT at any time if
funds are restricted, withdrawn, not approved or service is unsatisfactory; it being
understood that funds for each calendar year covered by any resulting contract
will be requested and, if approved, will be provided as part of CITY’S budget for
each fiscal year,

Vil. OWNERSHIP OF PRODUCT

VENDOR recognizes that CITY shall own exclusively any and all information in
whatsoever form and character produced and/or maintained in accordance with
this CONTRACT and shall be used as CITY desires without restriction,
VENDOR may utilize the information produced as a result of this CONTRACT
for statistical purposes only as allowed by federal or state law.

VIII. RETENTION AND ACCESSIBILITY OF RECORDS

VENDOR shall maintain at its principal administrative office adequate books and
records of all transactions in which VENDOR engages with CITY.

The books and records must be maintained for the term of this CONTRACT to
which they relate and for the five (5) year period following the end of this
CONTRACT’s term,

VENDOR shall maintain the books and records in accordance with prudent
standards of insurance recordkeeping and all requirements of federal or state law.

CITY, the Texas Department of Insurance (TDI) Commissioner, the United
States Department of Health and Human Services, and their designated agents
shall be given access to those books and records for the purpose of examination,
audit, or inspection as permitted by federal or state law.

Trade secrets, including the identity and address of policybolders and certificate
holders, are confidential, except that the TDI Commissioner may use such
information in proceedings instituted against the VENDOR.

CITY is entitled to continuing access to these books and records.
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VENDOR may, at CITY’S option, fulfill the requirements of this Section of this
CONTRACT by delivering to CITY, the books and records and by giving written
notice to the TDI Commissioner of the location of the books and records.

IX. HIPAA COMPLIANCE

VENDOR will maintain the confidentiality of all medical, dental, prescription
and other patient-identifiable health information specifically relating to Plan
Participants (“Patient Health Information™) in accordance with all applicable
federal and state laws and regulations, including the Privacy Rule and the
Security Rule of the Health Insurance Portability and Accountability Act of 1996
(“HIPAA"), as may be amended from time to time.

VENDOR shall comply with the clectronic transmission standards, and with all
other regulations as might be adopted by HIPAA.,

The parties acknowledge that they are "Business Associates” as defined in Title
45, Section 160.103, of the Code of Federal Regulations. VENDOR shall abide
by the terms of the Business Associate Agreement executed by the parties,
attached hereto as Exhibit D and incorporated herein by reference.

X. PUBLICATION

In order to use any advertising relating to business underwritten and/or developed
for CITY, VENDOR must obtain approval by CITY at least ten (10) business
days prior to such use.

XI. NOTICE OF VENDOR’S CAPACITY

VENDOR shall give notice to Plan Participants of the identity of VENDOR and
the relationship between VENDOR and CITY and the plan participant. The
notice must be approved by CITY at least ten {10) business days prior to such
distribution.

XII. AMENDMENT

This CONTRACT, together with its authorizing ordinance and its exhibits,
constitutes the entire agreement between the parties. No amendment,
modification or alteration of the terms of this CONTRACT shall be binding
unless the same be in writing, dated subsequent to the date hereof and duly
executed by the parties hereto,

XIII. ASSIGNING INTEREST
VENDOR shall not assign, sell, pledge, transfer or convey any interest in this

CONTRACT, nor delegate the performance of any duties hereunder, by transfer,
by subcontracting, or by any other means, to any other party without prior written
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consent of CITY, evidenced by passage of an ordinance to that effect by the San
Antonio City Council. Any such attempt at an assignment will be void ab inito,
and shall confer no rights on the purported assignee. Should VENDOR assign,
transfer, convey, delegate or otherwise dispose of any part of, or all of, its right,
title or interest in this CONTRACT, the CITY may, at its option, cancel this
contract and all rights, titles and interest of VENDOR shall thereupon cease and
terminate, notwithstanding any other remedy available to CITY under this
CONTRACT. The violation of this provision by VENDOR shall in no event
releasc VENDOR from any obligation under the terms of this CONTRACT, nor
shall it relieve or release VENDOR from the payment of any damages to CITY
which CITY sustains as a result of such violation.

If approved, VENDOR’S subcontractors may not voluntarily assign, transfer,
subcontract or pledge, in whole or in part, any contract with VENDOR arising
from or in relation to this CONTRACT, nor shall any involuntary transfer or
assignment result in a transfer of any rights conferred by this CONTRACT.
VENDOR shall indicate this limitation in all contracts with approved
subcontractors.

VENDOR agrees to notify CITY of any changes in VENDOR'’S ownership
interest greater than 10%, or control of its business entity, not less than sixty (60)
days in advance of the effective date of such change. Notwithstanding any other
remedies that are available to CITY under this CONTRACT, any such change of
ownership interest or control of its business entity may be grounds for termination
of this CONTRACT at the sole discretion of the CITY.

In no event shall such written consent for a change of sabcontractor if obtained,
relieve VENDOR from any and all obligations hereunder or change the terms of
this CONTRACT.

CITY must approve all substitutions of subcontractors to determine if the
disadvantaged business enterprise goal will be decreased by substitution of a
disadvantaged subcontractor with a non-disadvantaged subcontractor.

XIV. INSURANCE AND BONDING

Prior to the commencement of any work under this CONTRACT, VENDOR shall
furnish a completed Certificate(s) of Insurance, including endorsements, to
CITY’S Human Resources Department, which shall be completed by an agent
authorized to bind the named underwriter(s) and their company to the coverage,
limits, and termination provisions shown thereon, and which shall furnish and
contain all required information referenced or indicated thereon.  The
certificate(s), and endorsements, or form must have the agent’s signature and
telephone number, and be mailed directly from the agent to CITY. CITY shall
have no duty to pay or to perform under this CONTRACT until such certificate
has been delivered to CITY’S Human Resources Department and no officer or



employee, other than the City’s Risk Manager, shall have authority to waive this
requirement.

14.2 CITY reserves the right to review the insurance requirements of this section
during the effective period of this CONTRACT and any extension or renewal
hereof and to modify insurance coverages and its limits when deemed necessary
and prudent by the City’s Risk Manager based upon changes in statutory law,
court decisions, or circumstances surrounding this CONTRACT, but in no
instance will CITY allow modification whereupon CITY may incur increased
risk.

14.3 VENDOR’S financial integrity is of interest to CITY. Therefore, subject to
VENDOR'S right to maintain reasonable deductibles in such amounts as are
approved by CITY, VENDOR shall obtain and maintain in full force and effect
for the duration of this CONTRACT, and any extension hereof, at VENDOR’s
sole expense, insurance coverage written on an occurrence basis, unless otherwise
indicated, by companies authorized to do business in the State of Texas and rated
A- (VII} or better by A.M. Best Company and/or otherwise acceptable to CITY,
in the following types and for an amount not less than the amount listed below:

TYPE: AMOUNT:

A. Broad Form Commercial General Liability Insurance to include coverage for the
following:
1. Contractual Liability For Bodily Injury and Property Damage
2. Premises Operations of $1,000,000 per occurrence;
3. Personal Injury Liability $2,000,000 in the aggregate or its
4.  Products and Completed equivalent in umbrella or excess liability

Operations coverage

5. Independent Contractors

Combined Single Limit for Bodily
Injury and Property Damage of
$1,000,000 per occurrence

B. Business Automobile Liability
1. Owned/Leased Vehicles

2. Non-Owned Vehicles

3.  Hired Vehicles

C. Worker's Compensation Statutory Limits

D. Employer’s Liability $500,000 per category

E. Professional Liability — “Claims
made” policies are to be maintained an
in effect for no less than two years
subsequent to the completion of the
professional services

$5,000,000 per claim to pay on behalf of
the insured all sums which the insured
shall become legally obligated to pay as
damages by reason of any act,
malpractice, error or omission in
professional services




14.4  As they apply to the limits required by the CITY, CITY shall be entitled, upon
request and without expense, to receive copies of the policies and all
endorsements thereto successfully pass a current or archived ACE Fitness Matters
quiz. All ACE Fitness Matters quizzes have a course fee of $15 per quiz and a
value of 0.1 CEC. Archived issues of ACE Fitness Matters can be found
online.and may make a reasonable request for delefion, revision, or modification
of particular policy terms, conditions, limitations or exclusions (except where
policy provisions are established by law or regulation binding upon either of the
parties hereto or the underwriter of any such policies). Upon such request by
CITY, VENDOR shall exercise reasonable efforts to accomplish such changes in
policy coverage and shall pay the cost thereof.

14.5 VENDOR agrees that, with respect to the above-required insurance, all insurance
contracts and Certificate(s) of Insurance will contain the following required
provisions:

Name the CITY and its officers, employees, and clected representatives as
additional insureds, by endorsement. as respects operations and activities of, or
on behalf of, the named insured and performed under this CONTRACT with the
CITY, with the exception of the workers’ compensation and professional
liability policies;

VENDOR'’S insurance shall be deemed primary and non-contributory with respect
to any insurance or self insurance carried by the City of San Antonio for liability
arising out of its operations under this CONTRACT with CITY; and

Workers® compensation, employers® liability, general liability and auto liability
policy will provide a waiver of subrogation in favor of CITY.

14.6 VENDOR shall notify CITY in the event of any notice of cancellation, non-
renewal or material change in coverage and shall give such notice prior to the
change or ten (10) days notice for cancellation due to non-payment of premiums,
which notice must be accompanied by a replacement Certificate of Insurance. All
notices shall be given to CITY at the following addresses:

City of San Antonio
Fire Department
Office of Health and Wellness
215 8. San Saba, Suite 111
San Antonfo, Texas 78207

147 In addition to any other remedies CITY may have upon VENDOR'’s failure to
provide and maintain any insurance or policy endorsements to the extent and
within the time herein required, CITY shall have the right to order VENDOR to
stop work hereunder, and/or withhold any payment(s) which become due, to



VENDOR hereunder untii VENDOR demonstrates compliance with the
requirements hereof,

14.8  Nothing herein contained shall be construed as limiting in any way the extent to
which VENDOR may be held responsible for payments of damages to persons or
property resulting from VENDOR’S or its subcontractors’ performance of the
work covered under this CONTRACT.

14.9 It is understood and agreed that the insurance required is in addition to and
separate from any other obligation contained in this Agreement and that no claim
or action by or on behalf of the City shall be limited to insurance coverage
provided.

14.10 VENDOR and any subcontractors are responsible for all damage to their own
property and/or equipment.

XV. INDEMNITY

15.1 CONTRACTOR covenants and agrees to FULLY INDEMNIFY, DEFEND
and HOLD HARMLESS, the CITY and the elected officials, employees,
officers, directors, volunteers and representatives of the CITY, individually
and coliectively, from and against any and all costs, claims, liens, damages,
losses, expenses, fees, fines, penalties, proceedings, actions, demands, causes
of action, liability and suits of any kind and nature, including but not limited
to, personal or bodily injury, death and property damage, made upon the
CITY directly or indirectly arising out of, resulting from or related to
CONTRACTOR'’S activities under this CONTRACT, including any acis or
omissions of CONTRACTOR, any agent, officer, director, representative,
employee, Contractor or subcontractor of CONTRACTOR, and their
respective officers, agents employees, directors and representatives while in
the exercise of performance of the rights or duties under this CONTRACT..
The indemnity provided for in this paragraph shall not apply to any liability
resulting from the negligence of CITY arising out of or related to its activities
under this CONTRACT, its officers or employees, in instances where such
negligence causes personal imjury, death, or property damage. IN THE
EVENT CONTRACTOR AND CITY ARE FOUND JOINTLY LIABLE BY
A COURT OF COMPETENT JURISDICTION, LIABILITY SHALL BE
APPORTIONED COMPARATIVELY IN ACCORDANCE WITH THE
LAWS FOR THE STATE OF TEXAS, WITHOUT, HOWEVER, WAIVING
ANY GOVERNMENTAL IMMUNITY AVAILABLE TO THE CITY
UNDER TEXAS LAW AND WITHOUT WAIVING ANY DEFENSES OF
THE PARTIES UNDER TEXAS LAW.,

15.2 The provisions of this INDEMNIFICATION are solely for the benefit of the
parties hereto and not intended to create or grant any rights, contractual or
otherwise, to any other person or entity.
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CONTRACTOR shall advise the CITY in writing within 10 days of any claim
or demand against the CITY or CONTRACTOR known to CONTRACTOR
related to or arising out of CONTRACTOR’S activities under this contract.

XVI. INDEPENDENT CONTRACTOR

VENDOR covenants and agrees that it is an independent contractor and not an
officer, agent, servant or employee of CITY; that VENDOR shal! have exclusive
right to control the details of the work performed hereunder and all person
performing the same, and shall be responsible for the acts and omissions of its
officers, agents, employees, contractors and subcontractors; that the doctrine of
respondeat superior shall not apply as between CITY and VENDOR, its officers,
agents, employees, contractors and subcontractors, and nothing herein shall be
construed as creating a partnership or joint enterprise between CITY and
VENDOR.

Any and all of the employees of the VENDOR, wherever located, while engaged
in the performance of any work under this CONTRACT shall be considered
employees of the VENDOR only, and not of the CITY, and any and all claims
that may arise from the Workers' Compensation Act on behalf of said employees
while so engaged shal] be the sole obligation and responsibility of the VENDOR.

No Third Party Beneficiaries: For purposes of this CONTRACT, including its
intended operation and effect, the Parties specifically agree and contract that (1)
this CONTRACT only affects matters/disputes between the Parties to this
CONTRACT and is in no way intended by the Parties to benefit or otherwise
affect any third person or entity, notwithstanding the fact that such third person or
entity may benefit incidentally by this CONTRACT; and (2) the terms of this
CONTRACT are not intended to release, either by contract or operation of law,
any third person or entity from obligations owing by them to cither CITY or
VENDOR.

XVIL. COMPLIANCE WITH SMALL, MINORITY AND WOMAN-OWNED
BUSINESS ENTERPRISES POLICY, NON-DISCRIMINATION AND EQUAL

1721

EMPLOYMENT OPPORTUNITY POLICY

VENDOR is hereby advised that it is the policy of the City of San Antonio that
Smali, Minority or Woman-owned Business Enterprises (SMWBE) shall bave the
maximum practical opportunity to participate in the performance of public
contracts (per Ordinance #2007-04-12-0396, as amended; the "SBEDA Policy",
incorporated for all purposes as if set out herein). Per Ordinance #69403,
VENDOR agrees that VENDOR will not discriminate against any individual or
group on account of race, color, sex, age, religion, national origin or disability and
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will not engage in employment practices which have the effect of discriminating
against employees or prospective employees because of race, color, religion,
national origin, sex, age or disability. VENDOR further agrees that VENDOR
will abide by all applicable terms and provisions of CITY’S Non-Discrimination
Policy and SBEDA Policy. These policies are available in CITY’S Human
Resources Department, Economic Development Department and the City Clerk’s
Office.

The VENDOR agrees that if material deficiencies in any aspect of its SMWBE
utilization plan as set out in its proposal are found or if VENDOR does not meet
the SMWBE goals as specified by the CITY'S Human Resources Department, as
a result of a review or investigation conducted by CITY’S Human Resources or
Economic Development Departments, VENDOR will be required to submit a
written report to the CITY’S Human Resources Department. The VENDOR will
also be required to submit a supplemental Good Faith Effort Plan (GFEP)
indicating efforts to resolve any deficiencies. If the CITY’S Human Resources
Department and City Attorney’s Office find that material deficiencies exist, then
the supplemental GFEP shall be denied and will constitute VENDORs failure to
resolve any deficiencies. Failure to obtain an approved GFEP within ninety (90)
days of initial denial shall constitute a default and result in penaities prescribed
within the SBEDA Policy.

XVIII. NON-WAIVER

The granting or acceptance of extensions of time to complete the work or furnish
the materials or reports required hereunder will not operate as a release to
VENDOR from any other covenants and conditions reguired in this
CONTRACT.

XIX. FRAUD AND ABUSE PREVENTION

YENDOR shall establish, maintain and utilize internal management procedures
sufficient to protect against fraud, abuse or misappropriation of funds while in
performance of obligations and duties under this CONTRACT. Any suspected
fraud, abuse or misappropriation of funds shall be investigated promptly at the
sole expense of VENDOR. Any funds that are found to be misappropriated shall
be repaid to CITY by VENDOR within thirty (30) days of such finding.

19.2 VENDOR agrees to repay CITY for overpayments to service providers resulting

from VENDOR’S claims system's or processors’ errors within 30 days of
verification of overpayments.



20.1

20.2

XX. CONFLICT OF INTEREST

VENDOR acknowledges that it is informed that the Charter of the City of San
Antonio and its Ethics Code prohibit a City officer or employee, as those terms
are defined in the Ethics Code, from having a financial interest in any contract
with the CITY or any City agency such as City-owned utilities. An officer or
employee has a “prohibited financial interest” in a contract with the City or in the
sale to the City of land, materials, supplies or service, if any of the following
individual(s) or entities is a party to the contract or sale: a City officer or
employee; his parent, child or spouse; a business entity in which the officer or
employee, or his parent, child or spouse owns ten (10) percent or more of the
voting stock or shares of the business entity, or ten (10) percent or more of the fair
market value of the business entity; a business entity in which any individual or
entity above listed is a subcontractor on a City contract, a partner or 2 parent or
subsidiary business entity,

VENDOR warrants and certifies, and this CONTRACT is made in reliance
thereon, that it, its officers, employees and agents are neither officers nor
employees of the CITY. VENDOR further watrants and certifies that is has
tendered to the City a Discretionary Contracts Disclosure Statement in
compliance with the City’s Ethics Code.

20.3 VENDOR warrants that no person or selling agency has been employed or retained

20.4

211

21.2

to solicit or secure this CONTRACT upon an agreement or understanding for a
commission, percentage, brokerage or contingent fee, excepting bona fide
employees or bona fide established commercial or selling agencies maintained by
VENDOR for the purpose of securing business. For breach or violation of this
warranty, CITY shall have the right to rescind this CONTRACT without liability
or, at its discretion, to deduct from the CONTRACT price or comsideration or
otherwise recover the full amount of such commission, percentage, brokerage or
contingent fee.

If at any time it shall be found that the person, firm or corporation to whom a
CONTRACT has been awarded has, in presenting any proposal, colluded with
any other party or parties, then the contract so awarded shall be voidable at
CITY's option, and VENDOR shall be liable to CITY for all loss or damage that
CITY may suffer thereby.

XXI. TERMINATION
For purposes of this CONTRACT, “termination” of this CONTRACT shall mean
termination by expiration of the CONTRACT term or earlier termination pursuant
to any of the provisions hereof. ‘

Termination by Notice. This CONTRACT may be canceled by either party upon
written notice, provided such notice specifies an effective date of termination,
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which shall be not less than 30 calendar days or more than 90 calendar days after
the date of receipt of the notice by the other party. If the notice does not specify a
date of termination, the effective date of termination shall be 30 calendar days
after receipt of the notice by the other party.

Termination for Cause. Should either party default in the performance of any of
the terros or conditions of this CONTRACT, the other party shall deliver to the
defaulting party written notice thereof specifying the matters in defanlt. The
defaulting party shall have ten (10) calendar days after its receipt of the written
notice to cure such default. If the defaulting party fails to cure the default within
such ten (10) day period, this CONTRACT shall terminate at 11:59:59 p.m.,,
Central Standard Time, on the tenth (10th) day after the receipt of the notice by
the defaulting party.

Termination by Law, If any state or federal law or regulation is enacted or
promulgated which prohibits the performance of any of the duties herein or, if any
law is interpreted to prohibit such performance, this CONTRACT shall
automatically terminate as of the effective date of such prohibition.

Effect of Termination. The period between notice of termination and the effective
date of termination shall be used to effect an orderly transfer of records and funds,
if any, from VENDOR to CITY or to such person(s) or firm(s) as the CITY may
designate. Any records transfer shall be completed within 15 calendar days of the
termination date, Any such transfer of records or funds shall be completed at
VENDOR'S sole cost and expense. All files are the property of the CITY and, at
the CITY’S request, will be delivered at no cost to the CITY or its designated
recipient on the effective date of termination. Any CITY funds held in any
escrow account(s) shall be retumed to the CITY within 30 calendar days after the
effective termination date.

Upon termination or cancellation of this CONTRACT, CITY may immediately
commence audit of VENDOR'S books, accounts, and records. Within 30
calendar days after being notified by CITY of the resuits of said audit, VENDOR
shall pay CITY any amount shown by said audit to be owed CITY or its
employees. No waiver of existing default shall be deemed to waive any
subsequent default,

If CITY conducts an audit, either party to this CONTRACT may conduct a
second audit, at their own expense, by the same or another independent auditor.
If the results from the second audit are different, a third audit may be conducted
with the costs of said audit to be shared equally between VENDOR and CITY.
The results from said third audit shall be final.

Upon termination of this CONTRACT, in whole or in part, and/or its non-
renewal, in entirety or of any major operating subsidiary, entity or portion thereof,
CITY shall have the option to:
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22.1

23.1

4.1

21.8.]1 Assume all open claims pending for the terminated or non-renewed
portion of the CONTRACT, as of the effective date of termination or
non-renewal, provided however, that VENDOR shall be entitled to
receive its full fee for all claims processed to completion into its data
files prior to the effective date of termination or non-renewal; or,

21.8.2 Upon agreement of a rate of compensation by both parties, CITY
requires VENDOR to continue administration, to conclusion, all
incurred claims associated with that portion of the services terminated or
non-renewed.

21.8.3 In the event CITY requests VENDOR to provide post-termination or
non-renewal claims administration, upon agreement of a rate of
compensation by both parties, CITY may continue to purchase on-line
data services. Such rate of compensation shall thereafter be reviewed by
the parties on an annual basis and continued on-line data services shall
be the subject of a written agreement between the parties, subject to
funding and approval of the City Council.

Within 30 calendar days of the effective date of termination or cancellation,
VENDOR shall submit to CITY its claims, in detail, for the monies owed by
CITY for services performed under this CONTRACT through the effective date
of termination, except for monies owed for processing of claims incurred prior to
the termination date and submitted for processing after the termination date.

XXIL. COMPLIANCE WITH LAWS

VENDOR hcreﬁy agrees to provide services hereunder in compliance with all
applicable Federal, State and local laws, regulations, policies and procedures.

XXIIL. SUCCESSORS AND ASSIGNS

This CONTRACT shall be binding upon and inure to the benefit of the parties
hereto and their respective heirs, executors, administrators, legal representatives,
successors and assigns, except as otherwise expressly provided for herein.

XXIV. NOTICES

Any notice required or permitted to be given under this CONTRACT shall be
sufficient if given in writing and sent by certified mail, retum receipt requested,
postage prepaid to CITY, or to VENDOR at the addresses set forth below or to
any other address of which written notice of change is given:
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CITY

City of San Antonic
Fire Department
Office of Health and Wellness
215 8. San Saba, Suite 111
San Antonio, TX 78207

VENDOR
Baptist M&S Imaging
4440 Piedras Dr. South, Suite 100
San Antonio, Texas, 78228

XXV. EXHIBITS

VENDOR understands and agrees that all exhibits referred to in this
CONTRACT are intended to be and hereby are, specifically made a part of this
CONTRACT, Said exhibits are as follows:

CITY’s Request for Proposal Exhibit A
VENDOR'S Proposal Exhibit B
HIPAA Business Associate Agreement Bxhibit C

VENDOR understands and agrees that Exhibits A, B, and C are a part of this
CONTRACT, as though fully set out herein, and that all obligations, conditions,
tasks, products, and representations set forth in said documents are required to be
fulfilled by VENDOR as completely and fully as are the obligations, conditions,
tasks, products and representations imposed by this CONTRACT.

The terms of this CONTRACT shall be final and binding where there is any
conflict between the terms of CITY’S Request for Proposal, VENDOR’S
Proposal and the terms of this CONTRACT; CITY’S Request for Proposal shall
control where it conflicts with VENDOR’S Proposal.

XXVI. LEGAL AUTHORITY

The signer of this CONTRACT for VENDOR represents, warrants, assures and
guarantees full legal authority to exccute this CONTRACT on behalf of
VENDOR and to bind VENDOR to all of the terms, conditions, provisions and
obligations herein contained.



XXVIIL. VENUE AND GOVERNING LAW

Venue of any court action brought directly or indirectly by reason of this CONTRACT
shall be in Bexar County, Texas. This CONTRACT shall be construed under and in
accordance with the laws of the State of Texas and all obligations of the parties
created hereunder are to be performed in Bexar County, Texas.

XXVIIl. GENDER

Words of any gender used in this CONTRACT shall be held and construed to include any
other gender, and words in the singular number shall be held to include the plural,
unless the context otherwise requires.

XXIX. CAPTIONS

The captions contained in this CONTRACT are for convenience or reference purposes
only and shall in no way limit, enlarge or alter the terms and/or conditions of this
CONTRACT.

XXX. ENTIRE AGREEMENT

30.1 This CONTRACT, its exhibits and the authorizing ordinance constitute the final
and entire agreement between the parties hereto, superseding all verbal or written
agreements, previous and/or contemporaneous agreements between the parties
and relating to matters in this CONTRACT. No other agreements, oral or
otherwise, regarding the matters of this CONTRACT shall be deemed to exist or
to bind the parties hereto unless same be in writing, dated subsequent to the date
hereto, and duly executed by the parties hereto.

XXXI. SEVERABILITY

31.1  If any clause or provision of this CONTRACT is illegal, invalid or unenforceable
under present or future federal, state or local laws, including, but not limited to
the City Charter, City Code or Ordinances of the City of San Antonio, Texas,
then, and in that event, it is the intention of the parties hereto that such invalidity,
illegality or unenforceability shall not affect any other clause or provision hereof
and that the remainder of this CONTRACT shall be construed as if such invalid,
illegal or unenforceable clause or provision was never contained herein. It is also
the intention of the parties to this CONTRACT that, in lieu of each clause or
provision of this CONTRACT that is illegal, invalid or unenforceable, there be
added as part of this CONTRACT a clause or provision as similar in tertas to such
illegal, invalid, or unenforceable clause or provision as may be possible and be
legal, valid and enforceable.

.....
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XXXII. ACKNOWLEDGMENT

32.1 Each of the parties acknowledges that it has read this CONTRACT, understands
its contents and executes this CONTRACT voluntarily.

EXECUTED this the day of , 2010,

CITY OF SAN ANTONIO VENDOR
oces foane

Sheryl Sculley

City Manager Vendor

APPROVED AS TO FORM:

Krista Cover

Assistant City Attomey
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EXHIBIT C
HIPAA BUSINESS ASSOCIATE AGREEMENT
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WITNESSETH:
HIPAA BUSINESS ASSOCIATE AGREEMENT

This HIPAA Business Associate Agreement is entered into by and between the City of San
Antonio (“Covered Entity™), and Baptist M&S Imaging, a Business Associate (“"BA™).

WHEREAS, the City of San Antonic and BA have entered into a Professional Services Contract
to provide medical staff for the San Antonio Fire Department Wellness program (“Service
Contract™), executed on December 9, 2010, whereby BA provides health care management
services to the Covered Entity; and

WHEREAS, Covered Entity and BA may need to use, disclose and/or make available certain
information pursuant to the terms of the Service Contract, some of which may constitute
Protected Health Information (“PHI™); and

WHEREAS, Covered Entity and BA intend to protect the privacy and provide for the security of
PHI disclosed to each other pursuant to the Service Contract in compliance with the Health
Insurance Portability and Accountability Act of 1996, Public Law 104-191 (“HIPAA™) and
regulations promulgated thereunder by the U.S. Department of Health and Human Services (the
“HIPAA Regulations™) and other applicable laws; and

WHEREAS, the purpose of this Agreement is to satisfy certain standards and requirements of
HIPAA and the HIPAA Regulations, including, but not limited to, Title 45, Section 164.504(¢)
of the Code of Federal Regulations (“C.F.R.”), as the same ray be amended from time to time;

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the Parties, intending to be legally bound, hereby agree as follows:

A, Definitions. For the purposes of this Agreement, the following terms have the meanings
ascribed to them:

(1) “Disclosure” with respect to PHI, shall mean the release, transfer, provision of access
to or divulging in any other manner of PHI outside the entity holding the PHIL

(2) “Individual” shall have the same meaning as the term "Individusl" in 45 C.F.R.
164.50] and shall include a person who qualifies as a personal representative in
accordance with 45 C.F.R. 164.502(g).

(3) “Parties” shall mean Covered Entity and BA.

{4) "Privacy Rule” shall mean the Standards for Privacy of Individually Identifiable
Health Information at 45 C.F.R. part 160 and Part 164, subparts A and E.

(5) “Protected Health Information” or “PHI” shall have the same meaning as the term
"protected health information” in 45 C.F.R. 164.501, limited to the information created or
received by BA from or on behalf of Covered Entity.

(6) "Required By Law" shall have the same meaning as the term "required by law™ in 45
CFR § 164.501.
1
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{7) "Secretary” shall mean the Secretary of the Department of Health and Human
Services or his designee.

(8) “PHI Breach” shall mean an acquisition, access, use, or disclosure of PHI in a
manner not permitted by the Privacy Rules and such action compromises the security or
privacy of the PHL

BA Obligations and Activities. BA agrees that it shall:

(1) Not use or disclose the PHI other than as permitted or required by this Agreement or
as Required by Law;

(2) Establish and maintain appropriate administrative, physical, and technical safeguards
that reasonably and appropriately protect, consistent with the services provided under this
Agreement, the confidentiality, integrity, and availability of the electronic protected
health information that it creates, receives, maintains, or transmits on behalf of covered

entity;

(3) Mitigate, to the extent practicable, any harmful effect that is known to BA of a use or
disclosure of PHI by BA in violation of the requirements of this Agreement;

{4) Report to Covered Enfity any use or disclosure of PHI of which BA is aware or
becomes aware that is not provided for or allowed by this Agreement as well as any
security incident that BA becomes of aware of;

(5) Easure that any of its agents or subcontractors with which BA does business and to
whom it provides PHI received from, created or received by BA on behalf of Covered
Entity are aware of and agree to the same restrictions and conditions that apply through
this Agreement to BA with respect to such information, and further agree to implement
reasonable and appropriate administrative, physical and technical safeguards to protect
such information,

(6) Provide access, at the request of Covered Entity, and in a reasonable time and manner
as agreed by the Parties, to PHI in a Designated Record Set to Covered Entity or, as
directed by Covered Entity, to an Individual in order to meet the requirements 45 CF.R.
§164.524,

(7) Make any amendment(s) to PHI in a Designated Record Set that the Covered Entity
directs or agrees to pursuant to 45 C.F.R. 164.526 at the request of the Covered Entity or
an Individual, and in a reasonable time and manner agreed to by the Parties;

{8) Make available to the Covered Entity or to the Secretary of the U.S. Department of
Health and Human Services all internal practices, books and records, including pelicies
and procedures and PHI, relating to the use and disclosure of PHI received from, or
created or received by the BA on behalf of the Covered Entity, for purposes of the
Secretary of the U.S. Department of Health and Human Services in determining Covered
Entity’s compliance with the Privacy Rule;

o o
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(9) Document such disclosures of PHI, and information related to such disclosures, as
would be required for Covered Entity to respond tc a request from an Individeal for an
accounting of disclosures of PHI in accordance with 45 C.F.R. 164.528;

{10) Provide Covered Entity or an Individual, in a reasonable time and manner as agreed
to by the Parties, information collected in accordance with Section B(9) of this
Agreement, to permit Covered Entity to respond to a request by an Individual for an
accounting of disclosures of PHI in accordance with 45 C.F.R. 164.528.

(11) Will immediately, and in no event later than 14 days of discovery, notify Covered
Entity of any breach of PHI and will coordinate with Covered Entity to identify,
record, investigate, and report to an affected individual and US Department of
Health and Human Services, as required, any covered PHI breach.

C. Permitted Uses and Disclosures by BA

(1) Except as otherwise limited in this Agreement, BA may use or disclose PHI to
perform functions, activities, or services for, or on behalf of, Covered Entity as
specified in the Service Contract, provided that such use or disclosure would not
violate the Privacy Rule if done by Covered Entity.

{(2) Except as otherwise linited in this Agreement, BA may disclose PHI for the
proper management and administration of the BA, provided that disclosures are
Required By Law, or BA obtains reagonable assurances from the person to whom
the information is disclosed that it will rernain confidential and used or further
disclosed only as Required By Law or for the purpose for which it was disclosed
to the person, and the person notifies the BA of any instances of which it is aware
in which the confidentiality of the information has been breached.

(3) Except as otherwise limited in this Agreement, BA may use PH! to provide Data
Aggregation Services to Covered Entity as permitted by 45 CFR.
164.504(e}(2)(1)(B).

{(4) BA may use PHI to report violations of law to appropriate Federal and State
authorities, consistent with 45 C.F.R. 502(G)(1).

D. Obligations of Covered Entity. Coversd Entity shall inforto BA of its privacy practices and
restrictions as follows. Covered Entity shall:

(1) notify BA of any limitations in its notice of privacy practices in accordance with
45 C.F.R. 164.520, to the extent that such limitation may affect BA's use or disclosure
of PHI;

(2) notify BA of any changes in, or revocation of, permission by any Individual to use
or disclose PHI, to the extent that such changes may affect BA's use or disclosure of
PHI;
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(3} notify BA of any restriction to the use or disclosure of PHI that Covered Entity
has agreed to in accordance with 45 C.F.R. 164.522 to the extent that such changes
may affect BA's use or disclosure of PHL

{4) coordinate with BA regarding any PHI breach and make timely notification to
affected individuals within 60 days of discovery.

Permissible Requests by Covered Entity.

Covered Entity shall not request BA to use or disclose PHI in any manaoer that would not
be permissible under the Privacy Rule if done by Covered Enfity, except that the
Business Associate may use or disclose PHI for data aggregation or management and
administrative activities of the BA.

Term and Termination.

(1)  The term of this Agreement shall commence on the date on which it is fully
executed or contract start date of Jamnary 1, 2011, whichever is later. This
Agreement shall terminate when all PHI encompassed by this Agreement is
destroyed or returned to Covered Entity or, if it is infeasible to return or destroy
the PHI, protections are extended to such information in accordance with the
termination provisions in this Section.

(2)  Termination for Cause. Upon Covered Entity's knowledge of a material breach
by BA, Covered Entity shall either (a) provide an opportunity for BA to cure the
breach in accordance with the terms of the Service Contract or, if the BA does not
cure the breach or end the violation within the time for cure specified in the
Service Contract, end the violation and terminate this Agreement and the
Contract; or (b} immediately terminate this Agreement and the Service Contract if
BA has breached a material term of this Agreement and cure is not possible. If
neither termination nor cure is feasible, Covered Entity shall report the violation
to the Secretary of the U.S. Department of Health and Human Services.

(3)  Effect of Termination.

(a) Except as provided below in paragraph (b) of this Section F(3), upon
termination of this Agreement for any reason, BA shall return or destroy
all PHI received from the Covered Entity, or created or received by BA on
behalf of Covered Entity. This provision shall apply to PHI that is in the
possession of BA or its subcontractors or agents. BA shall not retain any
copies of PHI.

(b) In the event that BA determines that returning or destroying PHI is
infeasible, BA shall provide to Covered Entity written notification of the
condition that makes the return or destruction of PHI infeasible. Upon
BA's conveyance of such wriften notification, BA shall extend the
protections of this Agreement to such PHI and limit further uses and
disclosures of such PHI to those purposes that make its return or
destruction infeasible, for so long as BA maintains such PHI.
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(4)  Notwithstanding any other provision under this Agreement, the Parties agree that
the Service Contract may be terminated by either Party without penalty should the
other Party violate a material obligation under this Agreement.

G. Amendment to Comply with Law. The Parties agres to take such action as is necessary to

amend this Agreement from time to time as is necessary for Covered Entity to comply with
the requirements of the Privacy Rule and HIPAA.

. Survival. The respective rights and obligations of the BA under Sections B, C(2) and (4),

and F(3) shall survive the termination of this Agreement.

Interpretation. Any ambiguity in this Agreement shall be interpreted to permit Covered
Entity to comply with the Privacy Rule.

. Regulatory References. A reference in this Agreement to a section in the Privacy Rule

means the section as in effect or amended.

No_Third Party Beneficiaries. Nothing express or implied in this Agreement is intended to
confer, nor shall anything herein confer upon any person other than Covered Entity, BA, and
their respective successors or assigns, any rights, remedies, obligations, or liabilities
whatsoever.

. INDEMNIFICATION. BA WILL INDEMNIFY, DEFEND AND HOLD COVERED

ENTITY AND ITS OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, SUCCESSORS
AND ASSIGNS HARMLESS, FROM AND AGAINST ANY AND ALL LOSSES,
LIABILITIES, DAMAGES, COSTS AND EXPENSES ARISING OUT OF OR RELATED
TO ANY THIRD-PARTY CLAIM BASED UPON ANY BREACH OF THIS
AGREEMENT BY BA IN ACCORDANCE WITH THE INDEMNITY PROVISIONS IN
THE SERVICE AGREEMENTS, WHICH ARE HEREBY INCORPORATED BY
REFERENCE FOR ALl PURPOSES.

. Waiver. No provision of this Agreement or any breach thereof shall be deemed waived

unless such waiver is in writing and signed by the party claimed to have waived such
provision or breach. No waiver of a breach shall constitute a waiver of or excuse any
different or subsequent breach.

. Assignment. Neither party may assign (whether by operation or law or otherwise) any of its

rights or delegate or subcontract any of its obligations under this Agreement without the prior
written consent of the other party. Notwithstanding the foregoing, Covered Entity shall have
the right to assign its rights and oblipations hereunder to any entity that is an affiliate or
successor of Covered Entity, without the prior approval of Business Associate.

. Entire Agreement. This Agreement constitutes the complete agreement between Business

Associate and Covered Entity relating to the matters specified in this Agreement, and
supersedes all prior representations or agreements, whether oral or written, with respect to
such matters. In the event of any conflict between the terms of this Agreement and the terms
of the Service Contracts or any such later agreement(s), the terms of this Agreement shall
control unless the terms of such Service Contract comply with the Privacy Standards and the
Security Standards. No oral modification or waiver of any of the provisions of this
Agreement shall be binding on either party. This Agreement is for the benefit of, and shall
be binding upon the parties, their affiliates and respective successors and assigns. No third
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party shall be considered a third-party beneficiary under this Agreement, nor shall any third
party have any rights as a result of this Agreement.

P. Governing Law. This Agreement shall be governed by and interpreted in accordance with
the laws of the State of Texas.

EXECUTED to be effective January 1, 2011, by the City of San Antonio, signing by
and through its program manager,

COVERED ENTITY BUSINESS ASSOCIATE:

By City of San Antonio

By: By: 1@& %@1

Print Name: Charles N. Hood Print Name: V/ag ‘g{a{‘

Print Title: Fire Chief Print Title: Xf’ /wfa& g d loer af Yy
APPROVED AS TO FORM:

Krista Cover

Assistant City Attorney

VP




