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ORDINANCE 2 0 1 8 - Q 6 - 2 1 - Q 5 1 2 
AUTHORIZING A FUNDING AGREEMENT WITH H-E-B IN AN 
AMOUNT NOT TO EXCEED $800,000.00 FOR THE ENGINEERING AND 
DESIGN IMPROVEMENTS TO FOSTER ROAD. 

* * * * * 

WHEREAS, Foster Road is adjacent to the H-E-B Distribution Center in City Council District 2, 
an area that was recently nominated by the City as an Enterprise Zone due to H-E-B's 
commitment to expand the Center; and 

WHEREAS, H-E-B has requested to be allowed to commence engineering and design work on 
those improvements in order to expedite construction to coincide with the expansion of their 
distribution center; and 

WHEREAS, H-E-B is willing to provide up-front funding for the engineering and design work 
for the segment of Foster Road that affects the distribution center (the "Project") and the City 
would reimburse H-E-B for the work either through a reimbursement of taxes paid up to 
$800,000.00 or through the appropriation of funds in the 2019 and 2020 budget; NOW 
THEREFORE: 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO: 

SECTION 1. The City Council approves the terms and conditions of a Funding Agreement with 
H-E-B. 

SECTION 2. The City Manager or her designee is authorized to execute a Funding Agreement 
with H-E-B in accordance with this Ordinance. A copy of the Agreement, in substantially final 
form, is attached to this Ordinance as Attachment I. The final agreement shall be filed with this 
Ordinance upon execution. 

SECTION 3. Payments for services are contingent upon the availability of funds for the City of 
San Antonio, in accordance with the adopted capital budget. Payment is limited to the amounts 
budgeted in the Operating and/or Capital Budget funding sources identified. All expenditures will 
comply with and are contingent upon the adoption of the proposed FY 2019 and FY 2020 
Operating and/or Capital Budget and future fiscal years . 

SECTION 4. The financial allocations in this Ordinance are subject to approval by the Director 
of Finance, City of San Antonio. The Director of Finance, may, subject to concurrence by the 
City Manager or the City Manager's designee, correct allocations to specific SAP Fund Numbers, 
SAP Project Definitions, SAP WBS Elements, SAP Internal Orders, SAP Fund Centers, SAP 
Cost Centers, SAP Functional Areas, SAP Funds Reservation Document Numbers, and SAP GL 
Accounts as necessary to carry out the purpose of this Ordinance. 
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SECTION 5. This Ordinance shall become effective immediately upon its passage by eight (8) 
votes or more and upon ten (10) days following its passage if approved by fewer than eight (8) 
votes. 

PASSED AND APPROVED this 21st day of June, 2018. 

ATTEST: APPROVED AS TO FORM: 

~ L 
~ -

~ ~govia,CilyAttorney 
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Voting Results Interface Page 57 of 101 

Agenda Item: 55 

Date: 06/21/2018 

Time: 10:05:47 AM 

Vote Type: Other: Remove Option I 

Description: Ordinance approving a Funding Agreement with H-E-B Grocery in the amount not to exceed 
$800,000.00 for the engineering and design of potential street improvements to Foster Road, in Council 
District 2. [Peter Zanoni, Deputy City Manager; Mike Frisbie, Director, Transportation & Capital 
Improvements] 

Result: Failed 

Voter Group Not 
Yea Nay Abstain Motion Second Present 

Ron Nirenberg Mayor X 

Roberto C. Trevino District I X 

William Cruz Shaw District 2 X 

Rebecca Viagran District 3 X 

Rey Saldana District 4 X 

Shirley Gonzales District 5 . X 

Greg Brockhouse District 6 X X 

Ana E. Sandoval District 7 X 

Manny Pelaez District 8 X 

John Courage District 9 X 

. Clayton H. Perry District 10 X X 

https ://cosaweb 1 /vote interface/ default.aspx 6/21/2018 
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Agenda Item: 55 

Date: 06/21 /2018 

Time: 10:06:05 AM 

Vote Type: Motion to Approve 

Description: Ordinance approving a Funding Agreement with H-E-B Grocery in the amount not to exceed 
$800,000.00 for the engineering and design of potential street improvements to Foster Road, in Council 
District 2. [Peter Zanoni, Deputy City Manager; Mike Frisbie, Director, Transportation & Capital 
Improvements] 

Result: Passed 

Voter Group 
Not 

Yea Nay Abstain Motion Second 
Present 

Ron Nirenberg Mayor X 

Roberto C. Trevino District 1 X . 
William Cruz Shaw District 2 X X 

Rebecca Viagran District 3 X X 

Rey Saldana District 4 X 

Shirley Gonzales District 5 X 

Greg Brockhouse District 6 X 

Ana E. Sandoval District 7 X 

Manny Pelaez District 8 X 

John Courage District 9 X 

Clayton H. Perry District 10 X 

https :// cosaweb 1 /vote interface/default.aspx 6/21/2018 
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ATTACHMENT I 
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STATE OF TEXAS 
PROGRAM 
COUNTY OF BEXAR 

§ 
§ 

§ 

CAPITAL IMPROVEMENTS 
FUNDING AGREEMENT 

THIS CAPITAL IMPROVEMENTS FUNDING AGREEMENT (hereinafter referred to as this 
"Agreement") is made and entered into by and between the City of San Antonio (hereinafter referred to 
as "CITY"), a municipal corporation of the State of Texas, acting by and through its City Manager or her 
designee, and HEB GROCERY COMPANY, L.P. (hereinafter referred to as "CONTRACTOR"). 
Together, CITY and CONTRACTOR may be referred to herein as the "Parties," or individually as a 
"Party." 

WHEREAS, CONTRACTOR is expanding upon a large trac 
of San Antonio to create a major new hub for distribution, 

d on S. Foster Road on the east side 
ing and food processing activities; 

and 

WHEREAS, other projects have located on S. ,Rose Road, 
I' ,. _, 111111-· '1111 I• b 

this industrial area has 
worsened and improvements to S. Foster Ro~d have been implementeo i'nto the CITY's Master 
Thoroughfare Plan (MTP) for the benefit of all industrial and non-industrial useH'!~ ho travel the area; and 

ii 'lift,, ::im! Iii!!,, 

WHEREAS, CONTRACTOR, in preparation for impr~v~pien will be made by t:ITY as described 
in the MTP, has committed to paying the upfront costs for ,engmeering/design of the improvements so 
long as CITY commits to reimbursing CONTRACTOR for th~

1
ie~1h

' e~diture up to $800,000.00; and 

WHEREAS, CITY has agreed to either provide CONTRACTOR '';il;J~ ,. the funds, up to $800,000.00, 
either through the City's annual budget process or through reimburseQ:¼~nt of taxes paid on the newly 
expanded site in excess of the taxes paid on the property in tax year 2018; and 

! 

WHEREAS, pursuant to Chapter 380 of the Texas Local Government Code, CITY is authorized to grant 
funds to promote state or local economic development and to stimulate business and commercial activity 
in the mun1.,8ip.'~'m~,1ttt:,and, pursuant to City Ordinance No. 100684, CITY adopted an economic 

1~!11, 
1li,II 1 

,' ll illhillh!III, -1i1l·:;iil ,:ii11-.. ,• • 

develop rogram which meets the reqmrements of Chapter 380 of the Texas Local Government 
111!•1 ,J, ' 

Code; 11
'1 

this Agreeme 
passed and appro , · b 

mutual obligations herein 
described: 

CITY has aµthorized the CITY Manager or her designee to enter into 
QR in accordance with CITY Ordinance No. 2018-06-21-__ , 
'; to grant said funds; NOW THEREFORE: 

nd collectively agree, and by the execution hereof are bound, to the 
and to the performance and accomplishment of the tasks hereinafter 

SECTION 1. AGREEMENT PURPOSE 

The purpose of this Agreement is to provide funding either: 1) through the CITY' s annual budget process; 
or 2) through an economic development grant to CONTRACTOR as an incentive for CONTRACTOR to 
undertake procuring the engineering and design of improvements to S. Foster Rd. as described in Exhibit 
B for the CITY' s benefit. 



SECTION 2. PROJECT FUNDING CONDITIONS 

In order to receive the funding provided for in Section 3 below of this Agreement, CONTRACTOR must 
satisfy the following conditions: 

A. CONTRACTOR must enter into an agreement with a CITY-approved engineering/design firm to 
undertake and complete the design of improvements to the area of Foster Road generally described as 
between North 1346 to the north and US Hwy 47 to the South, in accordance with the CITY's MTP. 

B. CONTRACTOR must deliver to CITY the following: 

• 
• 
• 
• 
• 
• 

Right-of-way and Design Survey 
Subsurface Utility Engineering 
Geotechnical Investigation 
Environmental (Water of the US, Habitat Complian .,

1
,;,1, •Cult 

Roadway Design 
Bid Packages ,· 

Engineering design services include preparation :t~ &elivery of the following 1 e s: opinion of probable 
• • • • • ·, ',11111•, . , 11•,,, '· 1111l'11'.llii11 • 

costs, ant1c1pated project schedule, typical sections, hpnzontal ahgnment, roadway iProfile, street cross 
sections at 50' increments, driveway summary sheets, '~:f~ainage 'u~rea ~ap, culvert cros~ing design/detail, 
utility adjustments, traffic control plan, int~rsection layouts; si~~l plans . 

'·111•111:--• I,, , 

C. CONTRACTOR shall conduct or cause to be conductel
1

''a project kick-off/scoping meeting and 
provide biweekly updates to CITY staff. ·111

11
1 

II 

D. CONTRACTOR must provide CITY with an invoice for the completed deliverables in an amount 
equivalent to but not to exceed EIGHT HUNDRED THOUSAND DOLLARS AND O CENTS 
($800,000.00). 

E. Delive~~' of tbe1J?lan~/design by Contractors shall not obligate the City to construct any improvements 
to Foste · JI. · 

AGREEMENT PERIOD 

· TION 4. SOURCE OF FUNDING 

In exchange for CONTRACTOR undertaking and completing the engineering/design of improvements to 
Foster Road as described in Section 2(B) above, CITY will provide funding to CONTRACTOR in an 
amount not to exceed EIGHT HUNDRED THOUSAND DOLLARS AND O CENTS from the following 
sources: 

A) Budget Appropriations. CITY will request budget allocations from fiscal years 2019 and 2020 to 
provide payments of FOUR HUNDRED THOUSAND DOLLARS ($400,000.00) to 
CONTRACTOR in successive years; or 

B) Real Property Tax Reimbursement. Should City fail to allocate funds through the City's annual 

2 



budget process, City shall reimburse CONTRACTOR that portion of its real property taxes that 
are above the 2018 tax year real property valuation. City shall continue to reimburse 
CONTRACTOR annually until such payments cumulatively equate to EIGHT HUNDRED 
THOUSAND DOLLARS AND 0 CENTS ($800,000.00). 

SECTION 5. CONTINUING OBLIGATIONS AND CROSS DEFAULT. 

A. In consideration of full and satisfactory performance of activities required by Section 4 of this 
Agreement, CITY will apply rebates not to exceed EIGHT-HUNDRED THOUSAND DOLLARS AND 
ZERO CENTS ($800,000.00) as described in Section 2 to Contractor in the amounts and at the times 
specified by Section 4 of this Agreement, and subject to the limit~,H~~~' set forth in this Section 5 and in 
Sections 17 and 18 below. Notwithstanding any other provision •' ·s Agreement, the total of all grant 
payments and other obligations incurred by CITY under t · reement will not exceed the sum of 
EIGHT-HUNDRED THOUSAND DOLLARS AND ZERO ,. S'" $800,000.00). 

!11\i, 

B. Notwithstanding receipt of the Maximum B~61
1
~~t prior to th~ h niration of the Term of this 

. . Jlllllll11lllll!lli1~1 ,,11,11,,,1,i;:, • 
Agreement, should CONTRACTOR receive d1s~

1
ij~~:~p-ient of grant funtl~ ,

1
~n,,?er this Agreement, then 

CONTRACTOR's obligations hereunder (inclu~~ g!'' without limitation, GO~JRACTOR's Required 
P~blic Improvements completion obligations) sha11 11~:9~!~~ue in ful~ force and eff~ct ,~hrough the Term of 
this Agreement. · "'''' 111 1 

1 1, 

l,lti!i ,,'I •;;'p 

llpl!illlll . i•' 

C. CONTRACTOR is only entitled to rebate funds for th'bpo~ts of actual expenses incurred and not in 
any amounts exceeding the rebate allocations in Section 2 of t'.9,is Agreement. Allowable costs will be 
determined in accordance with this Agreement by CITY' s Tra'hsportation and Capital Improvements 
Department and are defined as direct costs incurred 1n the constructicrQ, ,~1,1? improvement of infrastructure 
related to the distribution center and the costs of per~tting fees for ,construction activities at the 
Roadway. Should CITY determine after payment that a '2ost is un~llowable under this Agreement 
CONTRACTOR shall reimburse CITY for such payment not later than 30 days after notification by 
CITY. 

D. E~~~Pt '
1
~~'!l!s~t forth in this Agreement, CITY shall not be liable to CONTRACTOR or any other 

entity or ' ··
1 

· ~~~ty for ~n osts incurred by CONTRACTOR in connection with this Agreement. 
I 'Ill, '1 

RETENTION AND ACCESSIBILITY OF RECORDS 

A. CONT . C::
1
, 

1
TOR shall m~ ntain written and/or digital records and supporting documentation (the 

"R d ") I ''I 
11111111111

·1 d ff" ll'illl'II, bl d . (1) h f lf"ll f 11 bl" . f ecor s re atrng',to an su ic e to reasona y eterrrune: t e u i ment o a o igat10ns o 
CONTRACTOR un~e~ this Agre t. CONTRACTOR shall provide copies of the applicable Records 

CITY ( h h ''lllj/lJl!!!!llh1,. ("\ • • h R . d C . I In d . to ot er t an tt+Q&
1
~ , : 11 ammg to t e eqmre ap1ta vestment an any supportmg 

11w1111u1,11, . .,,,, 
documentation; and (ii) wn,,ch G . RACTOR is prohibited by law from disclosing) when it delivers the 

''ll'ljlil 1·•1!•111•· 
Semi-Annual Certification td11 OITY. Within ninety (90) days following receipt of the Records applicable 
to the first Semi-Annual Certification delivered hereunder to CITY, CITY shall notify CONTRACTOR 
of any additional information required to reasonably satisfy CONTRACTOR's obligation to provide 
Records hereunder. CONTRACTOR acknowledges and agrees that retention of the Records by 
CONTRACTOR and CITY's right to inspect the Records as set forth below, are required in order to 
permit CITY's representatives to determine with certainty CONTRACTOR's compliance with all of 
CONTRACTOR'S obligations under this Agreement, including, without limitation, job creation and 
retention requirements, wage requirements, healthcare benefits requirements and residency requirements. 

B. Upon at least five (5) business days' prior notice to CONTRACTOR, CONTRACTOR shall 
allow designated representatives of CITY access to the Records at the Project Site or such other location 
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in Bexar County where the Records are kept during normal business hours for inspection to determine if 
the obligations of CONTRACTOR hereunder and the terms and conditions of this Agreement are being 
met by CONTRACTOR. If the Records are kept in any location outside of Bexar County, 
CONTRACTOR shall provide access to CITY to inspect the Records within Bexar County. Any 
information that is not required by law to be made public shall be kept confidential by CITY. 
CONTRACTOR shall not be required to disclose to CITY any information that by law CONTRACTOR 
is required to keep confidential. Should any good faith dispute or question arise as to the validity of the 
data inspected, CITY reserves the right to require CONTRACTOR to obtain an independent firm to verify 
the information. This certified statement by an independent firm shall be provided at the sole cost of 
CONTRACTOR. The rights to access the Records shall continue through the Term of this Agreement. 
Failure to provide reasonable access to the Records to authorized g Ji::Y representatives shall give CITY 
h . h d . h" A "d d f ~ "'111 i,, ,lld 1 

• h f f t e ng t to suspen or termmate t is greement as provi e or . ere1p, or any portion t ereo , or reason 
tH1 I!' 111

11 

of default, and to exercise CITY's right to recapture all atw ~tVtaxes. CONTRACTOR may require 
CITY' s repres~ntatives to be accompanied by CONTRAC, ~ i :ifep~~~

1
~~tat!ves and such ~nspections _shall 

be conducted in such a manner as to (a) not unreasonanh ' interfere' 
1
,with the operat10n of Business 

il!lh1!h, =
1 !fij1jf1J1, !Iii, 

Activities at the Project Site, and (b) comply with CO CTOR's reasonable security requirements. 
111: I 'lt11i 

!I:, ,dh1 

SECTION 7. 
'I 

1\l11ilt 

CITY reserves the ri~ht to c?nfirm Contracto~'s c q1p~,t,~nce ,J~l~ the terms a?,{,i\~on_dit~ons of this 
Agreement. CITY will provide Contractor with a wntten report of the momtdr1s fmdings. If the 
monitoring report notes deficiencies in Contractor's perfor~ ances under the terms of this Agreement, the 
monitoring report shall include a listing of requirements for tµe correction of such deficiencies by 
Contractor and a reasonable amount of time in which to attain cor'np\iance. Failure by Contractor to take 
action specified in the monitoring report may be cause for suspension Jr 'termination of this Agreement, in 
accordance with Sections 16 and 17 herein. 

SECTION 8. INDEPENDENT CONTRACTOR 

It is expressly understood and agreed
1

by the parties h
1
ereto that CITY is contracting with CONTRACTOR 

as an Indepen~~~~·:1l:t:;qI1tractor, and that CONTRACTOR, its employees and subcontractors are not 
employee's of the 'err~. , ';,,, 

111111: ' ,,,111 ,. 
CTION 9. CONFLICT OF INTEREST 

,,, 

A . es that it is informed that the Charter of the CITY of San Antonio 
and its Ethics Co . hibit a CI ficer or employee, as those terms are defined in Section 2-52 of the 

. ,,11mmi m111,,. . 1 . . 
Ethics Code, from hav,1pg .a fman nterest in any contract with the CITY or any CITY agency such as 
CITY-owned utilities. '·'

1

'

1 

• :,,or employee of the CITY has a "prohibited financial interest" in a 
contract with CITY or in th to CITY of land, materials, supplies or service, if any of the following 
individual(s) or entities is a party to the contract or sale: a CITY officer or employee; his parent, child or 
spouse; a business entity in which the officer or employee, or his parent, child or spouse owns ten (10) 
percent or more of the voting stock or shares of the business entity, or ten (10) percent or more of the fair 
market value of the business entity; a business entity in which any individual or entity above listed is a 
subcontractor on a CITY contract, a partner or a parent or subsidiary business entity. 

B. Pursuant to Section 9(A) above, CONTRACTOR warrants and certifies, and this Agreement is 
made in reliance thereon, that it, its officers, employees and agents are neither officers nor employees of 
the CITY. CONTRACTOR further warrants and certifies that it has tendered to the CITY a Contracts 
Disclosure Form in compliance with the CITY Ethics Code. 

4 



SECTION 10. NONDISCRIMINATION AND SECTARIAN ACTIVITY 

A. Contractor shall ensure that no person shall, on the ground of race, color, national origin, religion, 
sex, age or handicap, be excluded from participation in, be denied the benefits of, be subjected to 
discrimination under, or be denied access to any program or activity funded in whole or in part with funds 
made available under this Agreement. 

B. None of the performances rendered by Contractor under this Agr~ement shall involve, and no portion 
of the funds received by Contractor under this Agreement shal~

11
,;H'~'! ~'.£~d in support of, any sectarian or 

religious activity, nor shall any facility used in the performan "'11
il',

1111 

this Agreement be used for sectarian 
instruction or as a place of religious worship. 

1
:ii 

C. Contractor shall include the substance 
agreements. 

1, sub-grant or sub-contractor 
1111 i1!" 

1111 ;, ' ' 
!ii! 

SECTION 11. LEGAL AUTHORITY 
'•1 ,1:ai, 

'111 !'I I, 

A. Legal Authority. Each Party assures and guaraptee~. t<\ the other that it ''1p~ssesses the legal 
authority to enter into this Agreement, to receive/deliver the funds authorized by this Agreement, and to 
perform their respective obligations hereunder. 

B. Signatories. Each Party represents and warrants to the other that the person or persons signing and 
executing this Agreement on behalf of such Party has been duly authorizes} to execute this Agreement on 
behalf of that Party and to validly and legally bind that Party to all terms, performances and provisions 
herein set forth . 

C. CITY will have the right to suspend or terminate this Agreement in accordance with Sections 14 and 
15 herein if there . ' ,,pispute as to the legal authority, of either Contractor or the person signing this 
Agreement, .to en i~tb· this Agreement, any !lmendm~nts hereto or failure to render performances 

i,1111 i ,,,,1 l,1tnt1- iii ,. h .i .1:·• 

hereunfler . . Contractor is H' e to CITY for any money it has received from CITY for performance of the 
provisi~

1i 11111111
', his Agreeme CITY suspends or terminates this Agreement for reasons enumerated in 

this Section : ·, 

2. GOVERNING LAW AND VENUE 

A. ~~~~~=-=., CTOR shall give CITY immediate notice in writing of: (i) any 
OSHA investigation of TOR concerning the Business Activities at the Project Site; (ii) 
bankruptcy of CONTRACT . .,,, , and (iii) any notice given by CONTRACTOR to its employees at the 
Project Site required under any applicable laws pertaining to contemplated job reductions at the Project 
Site. CONTRACTOR shall submit a copy of each such notice required hereunder to CITY within fifteen 
(15) calendar days after receipt or issuance, as applicable. 

B. Texas Torts Claims Act. CONTRACTOR acknowledges that CITY is a political subdivision of 
the State of Texas and is subject to, and complies with, the applicable provisions of the Texas Tort Claims 
Act, as set out in the Civil Practice and Remedies Code, Section 101.001 et seq., and the remedies 
authorized therein regarding claims and causes of action that may be asserted by third parties for accident, 
injury or death. 
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C. Venue. This Agreement is performable in Bexar County, Texas and shall be interpreted 
according to the Constitution and the laws of the State of Texas. Venue and jurisdiction of any court 
action brought directly or indirectly by reason of this Agreement shall be in Bexar County, Texas. 

SECTION 13. ATTORNEY'S FEES 

In the event CONTRACTOR or CITY should default under any of the prov1s1ons of this 
Agreement and the other should employ attorneys or incur other expenses for the collection of the 
payments due under this Agreement or the enforcement of performance or observance of any obligation 
or agreement on the part of the defaulting Party herein contained, the defaulting Party agrees to pay to the 
other Party its reasonable fees of such attorneys and such othe so incurred by the non­
defaulting Party so ordered by a court having jurisdiction over th ' 

SECTION 14. LITIGA TIO 

A. Contracto~ ~hall _give CITY i_mmedia_te notice i ·ti_n? of any •a,~i~i?• including any proceeding 
before an adrrumstratlve agency, flied agamst Co~p,·,,

11
,,, i:,

111
i. r ansmg out the pe . mance of any subcontract 

hereunder. Except as otherwise directed by CITY;i1 <:::ontractor shall furnish i . : ately to CITY copies of 
all pertinent papers received by Contractor with r~~~ect to such action or clai,m . .Gontractor shall notify 

·,.. 11 I· ·11 

the CITY immediately of any legal action filed against the CoQtractor or any sub~r>vtractor, or of any 
proceeding filed under the federal bankruptcy code. Contractor

11
shall submit a copy of such notice to 

CITY within 30 calendar days after receipt No funds provided ,
1
µnder this Agreement may be used in the 

payment of any costs incurred from violations or settlements'" ofi"' o,r failure to comply with, federal and 
state regulations . 

11•. 

B. CITY and Contractor acknowledge that CITY is a political subdiv~s~on of the State of Texas and is 
subject to, and complies with, the applicable provisions of the Texas Tort Claims Act, as set out in the 
Civil Practice and Remedies Code, Section 101.001 et. seq., and the remedies authorized therein 
regarding claims and causes of action that may be asserted by third parties for accident, injury or death. 

C . This At&errle
1

1
n
1
l

1
,shall be interpreted according to the Constitution and the laws of the State of Texas. 

,' ,, '-'1W1il 1ll11111111111 1111111 '"It' ' 
Venue .o~ ~Dy court ac · rought du;ectly or indirectly by reason of this Agreement shall be in Bexar 

' '11111111· 
County, 1 as. 

ION 15. CHANGES AND AMENDMENTS 

B. It is understood and a_e:re • 1 y the parties hereto that performances under this Agreement shall be 
. - i"'! lli''llijllllill' . . 

rendered m accordance w1tn1111~ e laws and rules governmg the Econorruc Development Program as set 
forth this date, and the terms and conditions of this Agreement. 

C. Any alterations, additions, or deletions to the terms of this Agreement required by changes in state 
law or regulations are automatically incorporated into this Agreement without written amendment hereto, 
and shall become effective on the date designated by such law or regulation. 

SECTION 16. DEFAULT 

A. Notice and Cure Period. If CONTRACTOR fails to comply with any of the terms of this 
Agreement, then such non-compliance shall be deemed an "event of default." Upon the occurrence of an 

6 



event of default, CITY shall provide CONTRACTOR with written notification as to the nature of the 
default, whereupon CONTRACTOR shall have sixty (60) calendar days following the date of 
CONTRACTOR's receipt of CITY's written notification (the "Cure Period") to cure such event of 
default. Subject to Section 16(B)(3) below, as applicable, if CONTRACTOR fails to cure an event of 
default within its applicable Cure Period, or such longer period of time as may be reasonably necessary 
for CONTRACTOR to cure the default in question if the same cannot reasonably be cured within such 
sixty (60) calendar day period, CITY may, upon written notice of suspension to CONTRACTOR, 
suspend this Agreement in whole or in part and withhold further payments to CONTRACTOR until the 
default is cured. Such notice of suspension shall include: (1) the reason for such suspension; (2) the 
effective date of such suspension; and (3) in the case of partial suspension, the portion of this Agreement 
to be suspended. 

B. Lifting of Suspension. A suspension under this Sye't , .. · shall be lifted upon a showing by 
CONTRACTOR that the event of default has been cured OJI or ~!~ltten waiver of CITY of the term(s) in 
question. '11111,:::, , · 111; · 1 

C. No Liability. CITY shall not be liable to ,l'~.b~TRACTOR or to 
costs incurred during any term of suspension of tli1s Agreement. 

,h ii 

SECTION 17. TERMINATI(}N 
j! 1, 

A. CITY shall have the right to terminate this Agreement for no,n-compliance, in whole or in part, at any 
time before the termination date of this Agreement or the last p~operty tax rebate application whenever 
CITY determines that Contractor has failed to comply with any term of any Agreement with the CITY. 
CITY will provide Contractor with written notification as to the nature of the non-compliance, and grant 
Contractor a sixty (60) day period from the date of the CITY's written .,pptification to cure any issue of 
non-compliance under such Agreerpent. Should Contractor fail to cure any default within this period of 
time, the CITY may, upon issuance to Contractor of a written Notice of Termination, terminate this 
Agreement in whole or in part and withhold further payments to Contractor, and prohibit Contractor from 
incurring additional obligations of funds under this Agreement. Such notification shall include: (1) the 
reasons for11s'"'1111

"'" • ation; (2) the effective date of such termination; and, (3) in the case of partial 
termina . ot, t of the Agreement to be terminated. 

111 11111ill!i11!1ifillif!!I!''. :i,' ·•i,, 

•11til; 'iif1, 

B. se of default'·,fo~
11
causes beyond Contractor's reasonable control, which cannot with due 

diligence be , , ,,~d within such
1111

~/'

1't (60) day"period, the CITY may, in its sole discretion, extend the cure 
period providecl,j\l~hat Contractor 11: (1) immediately upon receipt of Notice of Termination advise 
CITY of Contract · tention to ·tute all steps necessary to cure such default and the associated time 

and th ter prosecute to completion with reasonable dispatch all steps 

C. Awards may be terminate n whole or in part only as follows: 

1. By the CITY (with the consent of the Contractor) in which case the two parties shall 
agree upon the termination conditions, including the effective date and in the case of 
partial termination, the portion to be terminated; or 

2. By the Contractor upon written notification to the CITY, setting forth the reasons of such 
termination, the effective date, and in the case of partial termination, the portion to be 
terminated. However, if, in the case of partial termination, the CITY determines in its 
sole discretion that the remaining portion of the award will not accomplish the purpose 
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for which the award was made, the CITY may terminate the award in its entirety under 
Section 15(A). 

D. Upon receipt of Notice of Termination for non-compliance, Contractor shall, to the extent possible 
under its other contractual obligations, cancel, withdraw or otherwise terminate any outstanding orders or 
subcontracts related to the performance of this Agreement or the part of this Agreement to be terminated 
and shall cease to incur costs thereunder. Any other work or materials under or part of this Agreement 
shall be terminated and CITY will not be liable to Contractor or to Contractor's creditors for any costs 
incurred subsequent to receipt of a Notice to Terminate. 

E. Notwithstanding any exercise by CITY of its right of suspensi '' under this Agreement, or of early 
termination pursuant to this Agreement, Contractor shall not ved of any liability to CITY for 
d~mages due to CITY by virtue of a~y breac~ by Contracto

1
~

1111

g
1111111111 111111111

,,, Agreement with CITY. CITY may 
withhold payments to Contractor until such time as the e 1 

· a , nt of damages due to CITY from 
Contractor is agreed upon or is otherwise determined. 

111!• 

F. Bankruptcy. If CONTRACTOR, any Related 'o~ganization, and/or Q 'er CITY-approved assignee 
permitted under this Agreement files any petition fo'r bankruptcy, then this Ai eerpent shall automatically 
be deemed to have terminated one (1) day prior to' the'°filing of the petition for bankruptcy and, upon such 

l,1 ·I· itj :jl, 

termination, all funds previously disbursed to CONTRACTOR, aij,r,/0,~ for the benefit of ,~ONTRACTOR, 
under this Agreement which have not

1
been previously recap~ured ,.hy CITY may be recaptured by CITY 

according to the schedule set forth in Se,ction 16(C) below 
' ''I' 

I 

SECTION 18. RESERVED 

SECTION 19. RELIEF FROM PERFORMANCE (FO~€E MAJEURE) 

In addition to relief expressly granted in this Agreement, CONTRACTOR may be granted relief from 
performance of this Agreement to the extent CONTRACTOR is prevented and/or impaired from 
compliance and performa~ce by any Fo,rce Majeure Event. For purposes of this Agreement, a "Force 
Majeure Eye~f11/: Jiiall iDclude an"a6t of war, order of legal authority, act of God, terrorism, social unrest, 

• ,"1 ,11 '·l11il . 1111,,., I • ' 

stnke, n · l disaster
1
,
11 
~asualty, condemnation or other event beyond the reasonable control of 

CONT1 OR. The b~1~§~n of proof for such relief shall rest upon CONTRACTOR. To obtain relief 
based up · s Section 19}1'ij~ijTRACTbR must file a written notice with CITY' s Transportation and 
Capital Imp . ments Departri\:,

1 ~ for approval, specifying the Force Majeure Event and the performance 
• '

11111'1'!11!11,,. ''111111 'II"' • • • • ·: 
under this Agre~:rn,ent that such e , is impamng. 

CTION 20. SUBCONTRACTS 

A. he performance rendered under all subcontracts complies with all 
terms and provisions of this ement as if such performance were rendered by Contractor. Contractor 
shall bear full responsibility for performance by all subcontractors. 

B. Contractor, in subcontracting any of the performances hereunder, expressly understands that in 
entering into such subcontracts, CITY is in no way liable to Contractor's subcontractor(s). 

C. Contractor assures and shall obtain assurances from all of its subcontractors where applicable, that 
no person shall, on the grounds of race, creed, color, disability, national origin, sex or religion, be 
excluded from, be denied the benefit of, or be subjected to discrimination under any program or activity 
funded in whole or in part under this Agreement. 
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D. CONTRACTOR, in accordance with Chapter 2264 of the Texas Government Code, agrees not to 
knowingly employ any worker during the Term of this Agreement who is not lawfully admitted for 
permanent residence to the United States or who is not authorized under law to be employed in the United 
States ("Undocumented Workers"). If CONTRACTOR is convicted of a violation under 8 U.S.C. 
Section 1324a (f), then CONTRACTOR shall repay CITY the amounts granted by this Agreement for the 
tax year(s) covered under this Agreement during which such violation occurred. Such payment shall be 
made within one-hundred twenty (120) business days after the date CONTRACTOR is notified by CITY 
of such violation. CITY, in its sole discretion, may extend the period for repayment herein. Additionally, 
CONTRACTOR shall pay interest on the amounts due to CITY under this Section 18 at the rate of five 
percent (5%) per annum from the date of such violation notice until paid. CONTRACTOR shall not be 
liable for a violation of Chapter 2264 by a subsidiary, affiliate or c ·nchisee or by a person with whom 
CONTRACTOR contracts. 

SECTION 21. REASON 

The Parties agree to act reasonably and in good faith 

SECTION 22. PRESERVATION OF RIGHTS 
'11111'!!•!:; \I 

It is expressly understood and agreed by the parties hereto that ati,)ight or reme y 'provided for in this 
Agreement shall not preclude the exercise of any other right or 11~emedy under any Ag~eement between 
Contractor and the CITY or under any provision of law, nor sh~il any action taken in the exercise of any 
right or remedy be deemed a waiver of any other rights or rehledies. Failure to exercise any right or 

! ti. ~ 

remedy hereunder shall not constitute a waiver of the right to exerc~se ~hat or any other right or remedy at 
any time. 

SECTION 23. NON-ASSIGNMENT 

This Agreement is not assignable. Notwithstanding any attempt to assign the Agreement, Contractor shall 
remain fully li~~le on this Agreement and shall not be released from performing any of the terms, 
covenants ,atfcl '2onditions herein. Contractor shall be held responsible for all funds received under this 

¢' . . ' . ' ' 

Agreeme.6t ... 'By signing th·s
1 
A.· greenient, CONTRACTOR agrees that it will not knowingly award or pay 

,,1llllfl1ll1I , 1W "1'\ ,11•,,1 • • • • • 
funds proytded under this · eemenhto . any party which 1s debarred, suspended or otherwise excluded 

111 . ·1 -~ ' 
from or ine ' ible for partici n in assistance programs by CITY. 

Agreement that were 
contained in this Agreerhe 

ORAL AND WRITTEN AGREEMENTS 

n the parties to this Agreement relating to the subject matter of this 
e execution of this Agreement have been reduced to writing and are 

SECTION 25. NOTICE 

Any notice required or permitted to be given hereunder by one Party to the other shall be in writing and 
the same shall be given and shall be deemed to have been served and given if: (a) delivered in person to 
the address set forth herein below for the Party to whom the notice is given; (b) placed in the United 
States mail with postage prepaid, return receipt requested, properly addressed to such Party at the address 
hereinafter specified; or (c) deposited, with fees prepaid, into the custody of a nationally recognized 
overnight delivery service such as FedEx, addressed to such Party at the address hereinafter specified. 
Any notice mailed in the above manner shall be effective two (2) business days following its deposit into 
the custody of the United States Postal Service or one (1) business day following its deposit into the 
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custody of such nationally recognized delivery service, as applicable; all other notices shall be effective 
upon receipt. From time to time, either Party may designate another address for all purposes under this 
Agreement by giving the other Party no less than ten (10) calendar days advance written notice of such 
change of address in accordance with the provisions hereof. 

TO CITY: 

City of San Antonio 
Attn: Transportation and 
Capital Improvements 
P.O. Box ___ _ 
San Antonio, Texas ____ _ 

TO CONTRACTOR: 

H-E-B 
Attn: 

SECTION 26. INCORPOR 

Each of the Exhibits and Attachments listed below 1is .. a. 'n essential part of t e,
1

·

1

1,Agreement, which governs 
,!!' I , ,1 . ,, ·•,1111 1:111, 

the rights and duties of the Parties, and shall be inferpreted in the order of priol(it · •, as appears below: 
'1,, 

Exhibit A: Project Site Map 
Exhibit B: Public Improvements Deliverables 

WITNESS OUR HANDS, effective as of _______ :'._, 2018 (the "Effective Date"): 

11 
Accepted and executed in triplicate originals on behalf of the City of San Antonio pursuant to Ordinance 
Number 2018-06-21-___ and CONTRACTOR pursuant to its a~thority. 

CITY OF SAN ANTONIO, 
a Texas municipal corporation 

''Ii, . ' 

ATTEST: 

Leticia Vacek 
City Clerk 

APPROVED AS TO FORM: 

City Attorney 

HEB GROCERY COMPANY, L.P. 
a _________ _ 

NAME: 
TITLE: 
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Lancer 01stJiblJtion 

- Dollar General Dislributioo Center 

D Additional Industrial S~es 

Cities& Towns 

1 San Antonio City Limits 

, _ ··_1 aexar CO(Jlty 

Exhibit A 

Project Map 
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Exhibit B 

PUBLIC IMPROVEMENT DELIVERABLES 

S. FOSTER ROAD WIDENING 
ENGINEERING DELIVERABLES 

• Right-of-way and Design SuNey 
• Subsurface Utility Engineering 
• Geotechnical Investigation 
• Environmental (Water of the US, Habitat Compliance, esources, Archeology) 

. ' . • Roadway Design .,. 11111, 

• Bid Packages ,11i'
1
'' · · 

'ii' 111 

Engineering design seNices to include preparatio1 c;J.~:d delivery of the followi~[~ 'hems: opinion of probable 
costs, anticipated project schedule, typical sections, horizontal alignment, roadwqy''profile, street cross 
sections at 50' increments, driveway summary sheets, drainage ar.

1
ea·, map, culvert cr~ss.ing design/detail , 

'I. t!!j! 1!11!l!J 'I 111 

utility adjustments, traffic control plan, intersection layouts, s'ignal plans. Also, Stantec will conduct a 
project kick-off/scoping meeting and pr\:)Vide biweekly updates 'to 'bity staff. 
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