PROGRAMMATIC AGREEMENT
AMONG
THE UNITED STATES ARMY CORPS OF ENGINEERS, FORT WORTH DISTRICT,
THE TEXAS STATE HISTORIC PRESERVATION OFFICER,
THE CITY OF SAN ANTONIO, TEXAS

REGARDING COMPLIANCE WITH SECTION 106 OF THE NATIONAL HISTORIC
PRESERVATION ACT OF 1966 (AS AMENDED)

INFRASTRUCTURE MAINTENANCE REPAIRS, IMPROVEMENTS AND
STABILIZATION PROJECTS, IN BRACKENRIDGE PARK

UNDER SECTION 404 OF THE CLEAN WATER ACT

(May 17, 2019)
Project Number: SWF-2018-00493

WHEREAS, the United States Army Corps of Engineers, Fort Worth District (USACE)
plans to implement a Programmatic Agreement (PA) to address potential impacts to
cultural resources within Brackenridge Park (Park) in San Antonio, Texas that may be
affected by future USACE permit decisions for maintenance actions within the Park
(Attachment A Map); and

WHEREAS, maintenance of Park infrastructure by the City of San Antonio (COSA) will
require a Department of the Army permit from the USACE Fort Worth District for
activities which result in the discharge of dredged or fill material into wetlands and/or
waters of the United States pursuant to Section 404 of the Clean Water Act (33 USC
1344), and activities occurring in or affecting navigable waters of the United States
pursuant to Section 10 of the Rivers and Harbors Act; and

WHEREAS, USACE issuing a permit pursuant to Section 404 of the Clean Water Act
(CWA) requires compliance with Section 106 of the National Historic Preservation Act
(NHPA) of 1966 (as amended, 54 USC 300101 and 306108); and

WHEREAS, the Park is a listed Historic District in the National Register of Historic
Places (NRHP), as well as a State Archeological Antiquities Landmark (SAL) under the
Antiquities Code of Texas (Texas Natural Resources Code, Title 9, Chapter 191); and

WHEREAS, this PA covers infrastructure maintenance repairs, improvements, and

stabilization projects within the Park except for the San Antonio Zoo; and

WHEREAS, the USACE has determined that the proposed maintenance of Park
infrastructure has the potential to affect properties that are listed in, or are eligible for



listing, in the NRHP, and has consulted with the Texas Historical Commission (THC) as
the State Historic Preservation Officer (SHPO), pursuant to the Advisory Council on
Historic Preservation (ACHP) regulations, Protection of Historic Properties (36 CFR Part
800), implementing Section 106 of the NHPA; 33 CFR Part 325 (Appendix C)
Procedures for the Protection of Historic Properties; Revised Interim Guidance for
Implementing Appendix C of 33 CFR 325 with the ACHP regulations at 36 CFR 800
(2005); and

WHEREAS, the purpose of this Programmatic Agreement (PA) is to streamline
compliance with the CWA regulations by developing procedures to satisfactorily take
into account the effects of Park maintenance, repairs and stabilization on historic
properties, and to increase flexibility in applying the regulations and reduce redundant
documentation in a manner that will allow future Park repairs and stabilizations to be
undertaken in an expeditious manner; and

WHEREAS, the USACE has consulted with the Comanche Nation of Oklahoma, the
Lipan Apache (through the Mescalero Apache Tribe) Tribe of Texas, Tonkawa Tribe of
Oklahoma, The Kickapoo Traditional Tribe of Texas, and invited them to participate in
development of this document; and

WHEREAS, consulting parties, local historic organizations, and other interested
persons have been notified and provided an opportunity to comment on and participate
in consultation on this agreement document; and

WHEREAS, the public has been notified and provided an opportunity to comment on
the undertaking through a public meeting; and

WHEREAS, the USACE has invited the Advisory Council on Historic Preservation
(ACHP) to participate in consultation for this PA and the ACHP has chosen not to
participate in development of this PA; and

WHEREAS, the USACE has consulted with SHPO, COSA, and recognized Tribes
regarding the effects of the undertaking on historic properties and has invited them to
sign this PA as signatories; and

NOW, THEREFORE; the USACE, COSA and the SHPO agree that the PA shall be
implemented in accordance with the following stipulations in order to take into account
the effect of future Park improvements on historic properties to satisfy the USACE’s
Section 106 responsibilities.



STIPULATIONS

The USACE will ensure that the following stipulations are carried out by COSA to
identify historic properties and address adverse effects to such properties that will result
from infrastructure improvements in the Park:

. FRAMEWORK

A. All work conducted under the PA will be performed in a manner that is with the
Secretary of Interior’s “Standards and Guidelines for Archeology and Historic
Preservation” (48 FR 44716-44740; September 23, 1983) as amended, or the
Secretary of the Interior’s “Standards for the Treatment of Historic Properties” (36
CFR 68) as appropriate.

Il. LITERATURE REVIEW AND TREATMENT PLAN

A. For each project COSA must prepare a Treatment Plan (TP) briefly summarizing
and synthesizing pertinent archeological and architectural studies in the vicinity
of the proposed work. A bibliography of previous cultural resources work in the
park is attached (Appendix A). The TP shall contain:

1. References to all pertinent investigations in the immediate area of the
proposed work (Appendix A and others as required).

2. Complete list of sites identified in the immediate area of the work,
including National Register of Historic Places and State Antiquities
Landmark status.

3. Separate tabular listings for archeological sites and above-ground
resources.

4. Summary of any identified Traditional Cultural Properties (TCPs).

5. Map of areas to be impacted, including locations of previously
identified historic properties.

6. Maps of any proposed ancillary facilities (parking areas, storage, etc.)
associated with the proposed work.

B. The USACE shall submit the TP to the signatories. The TP may be revised
based on signatory comments received within 30 calendar days after receipt.
The USACE shall be responsible for final comments and acceptance before
implementation of the final TP. A copy of the final TP shall be made available to
all signatories and concurring parties.

C. The TP will identify research questions of importance to the Park and the region
that can be reasonably addressed by resources that are likely to be encountered
by maintenance work at the Park, and will set forth procedures for the
identification and evaluation of these resources. These will include methods for
finding and documenting archeological sites, historic sites, and above-ground



resources, analysis of data, and the curation of artifacts. The permit area in the
TP shall take into account all potential direct and indirect effects of the Park
improvements, including reasonably foreseeable effects.

D. If all Section 106 compliance has been completed through previous work, a
summary of that work shall be provided to the USACE and SHPO in lieu of a TP.
The review summary shall include previous compliance correspondence with the
USACE and SHPO. Additional assessments or work and development of a TP
may be required if the previous compliance work is determined to be incomplete
or inadequate to comply with Section 106 of the NHPA.

E. If the USACE and SHPO determine that previous compliance work is complete in
the area of the proposed Park improvements, no additional review under a TP
shall be necessary.

F. The SAL designation requires review of every TP, or work involving any historic
property under this PA, by the THC for a state antiquities permit pursuant to
Texas Natural Resources Code, Chapter 191, Section 191.054 and Texas
Administrative Code, Title 13, Chapter 26. Review for the need for a state
antiquities permit will be concurrent with Stipulation Il (B). Issuance of
Archeology Permits and Historic Buildings and Structures Permits may occur at
different times in the Section 106 review process, as further noted below.

lil. IDENTIFICATION OF HISTORIC PROPERTIES

Identification efforts should follow the ACHP’s Section 106 Archaeology Guidance, the
Secretary of the Interior's (SOI) Standards and Guidelines for Archaeology and Historic
Preservation, the SOI's Standards and Guidelines for Federal Agency Historic
Preservation Programs Pursuant to the National Historic Preservation Act. This
includes reporting standards defined by the Council of Texas Archeologists (CTA) and
the THC. The USACE will send archeological and architectural reports to signatories
and will allow 30 calendar days after receipt of any document to submit comments.
Documents may then be revised considering the comments received. The USACE shall
be responsible for final comments.

A. Survey:

1. Previously known historic properties, including resources identified as
Contributing to the NRHP District and SAL, may not require any
additional work under this stipulation. Assessment of these properties
continues under Stipulation IV.

2. For Park improvement and repair areas defined in the TP, COSA shall
complete a pedestrian survey for potentially historic above-ground
resources, historic sites, and prehistoric sites. Archeology Permits for



Intensive Survey must be issued prior to commencement of these
activities. This survey shall follow SOI standards for identification:
shovel-testing, mechanical trenching as necessary to identify
archeological sites; archival research, illustrations, and photographs as
necessary to record above-ground resources. The survey shall also
include:

a.

Whenever possible, all archeological sites and potentially
historic above-ground resources will be assessed individually for
NRHP eligibility and as contributing features to the existing
NRHP district and SAL. Determinations of eligibility will include
NRHP-listed, NRHP-eligible, Contributing, Non-Contributing,
Not Eligible, or Unevaluated. Archival research will be
necessary to assess potentially historic above-ground
resources. Resources that cannot be fully evaluated will be
assessed by more detailed work during a test excavation phase.

A draft report shall be prepared following reporting standards
developed by the Council of Texas Archeologists and the THC.

The draft report shall be distributed to signatories for a 30 day
period of review and comment. The USACE shall ensure that
comments are addressed in a final survey report and distributed
to all signatories.

B. Test Excavations:

1. If testing is necessary, a Mitigation Plan (MP) shall be developed in
consultation with the signatories. It must include at the minimum:

a.

Criteria for applying eligibility to the NRHP under 36 CFR 60.4.

b. Archeology Permits for Testing must be issued prior to

C.

commencement of these activities.

A draft report shall follow reporting standards developed by the
Council of Texas Archeologists. This report shall present the
research questions pertinent to the region and explain how the
tested sites can (or cannot) address these questions, resulting
in a recommended determination of eligibility for tested sites as
eligible, or not eligible.



d. The draft report shall be distributed to the signatories for a 30-
day period of review and comment. The USACE shall ensure
that comments are incorporated into a final report and
distributed to all signatories.

C. National Register - The USACE will determine the NRHP eligibility of all new
archeological and historical resources identified within the permit area in
consultation with the SHPO. If the USACE and the SHPO concur on eligibility,
the USACE will proceed to a determination of effect. If the USACE and the
SHPO disagree on NRHP eligibility, the matter will be referred to the Keeper of
the National Register in the Department of the Interior, as per 36 CFR 63. The
resource will be treated as if it is eligible for inclusion in the NRHP until a decision
is rendered by the Keeper. If the Keeper determines that the resource is eligible,
the USACE will proceed to a determination of effect. Historic properties
determined eligible for the NRHP under this stipulation will also be assessed as
contributing members to the NRHP District and SAL.

IV. DETERMINATION OF EFFECT

A. For all resources determined as contributing to the NRHP District and SAL or
individually eligible for inclusion in the NRHP, the USACE will apply the Criteria
of Effect (36 CFR 800.5, Assessment of Adverse Effects) to assess whether or
not adverse effects will occur to historic properties as a result of the Park
maintenance. In consultation with the SHPO, the USACE shall make a
determination of effect. Projects previously identified as requiring a Historic
Buildings and Structures Permit should submit the permit application for
processing concurrent with review under this Section.

B. Finding of no Adverse Effect (NAE). USACE, in consultation with the SHPO,
shall apply the Criteria of Adverse Effect to identified historic properties in
accordance with 36 CFR 800.5(a). For projects determined to have NAE, historic
properties shall be avoided and/or protected from all potential current and future
impacts. If COSA alters its plans such that historic properties may be affected,
those properties will require re-assessment of effects.

C. Finding of Adverse Effect. For all NRHP-eligible historic properties that will be
adversely affected, a plan to avoid, minimize, or mitigate any adverse effects will
be developed in consultation with all signatories. The draft report shall be
distributed to the signatories for a 30-day period of review and comment. The
USACE shall ensure that comments are incorporated into an MP and distributed
to all signatories.

D. Development of a separate Memorandum of Agreement (MOA) may be required
for unusual or complex projects exceeding the Stipulations of this PA.



V. RESOLUTION OF ADVERSE EFFECT

A. The MP will be implemented to resolve adverse effects in accordance with 36
CFR 800.6.

1.

For archeological sites, the mitigation plan will specify the areas to be
documented or excavated, the methods to be used, special samples to be
collected, the specialists who will conduct specialized analyses, the
problems set forth in the RD that can be addressed by data recovered
from the site being excavated, and include reporting methods and curation
of artifacts and records. Archeology Permits for Data Recovery must be
issued prior to commencement of these activities.

For architectural resources, adaptive reuse shall be considered whenever
possible, and reuse meeting the Secretary of the Interior’s Standards for
Rehabilitation will be considered to avoid the adverse effect. For buildings
and structures that will be modified or destroyed by the Park
improvements, the mitigation plan will specify the level of SOI
documentations standards, including HABS-HAER drawings and
photographs that will be necessary to document the resources. Historic
Buildings and Structures Permits for Rehabilitation or Demolition must be
issued prior to commencement of these activities.

B. All work conducted to treat adverse effects will be described in a draft report that
shall follow reporting standards developed by the THC and the CTA.

C.

The draft report shall be distributed to the signatories, for a 30-day period of

review and comment.

. If the signatories fail to agree on how adverse effects will be resolved, the

USACE shall request that the ACHP be provided an opportunity to comment.

The USACE shall provide comments from signatories to the ACHP, pursuant to

36 CFR 800.11 (g). Once the ACHP has commented, the USACE shall consider
all comments and provide signatories a final resolution on addressing the
adverse effects. If the ACHP declines to comment in 30 days under 36 CFR
800.5(c)(3)(i) the USACE shall consider signatory comments then proceed with
resolutions to the adverse effect.



VI. CURATION AND DISPOSITION OF RECOVERED MATERIALS, RECORDS AND
REPORTS

A. COSA will ensure that copies of documents, final reports, photographs, drawings,
and artifacts will be submitted to a state approved curation facility, the Library of
Congress, or other approved federal curation repository identified by the SHPO.

VIl. TREATMENT OF HUMAN REMAINS

A. TREATMENT PLAN. If human remains are encountered, COSA shall develop a
treatment plan for the discovery of human remains in consultation with the SHPO
and consulting Tribe(s) following Chapter 11 of the Texas Health and Safety
Code.

B. If requested, the USACE shall ensure that recognized Tribe(s), the American
Indians of the Spanish Colonial Missions, and other consulting parties are
afforded a reasonable opportunity to identify concerns, review evaluation
procedures, and determination of the ultimate disposition of human remains and
associated funerary artifacts.

VIII. INADVERTENT DISCOVERIES OF HISTORIC PROPERTIES

COSA recognizes the possibility that inadvertent effects may occur to a recorded or
previously unidentified historic property. Upon such a discovery, COSA shall use the
following procedures:

A. The signatories will be notified by COSA immediately upon discovery that a
protected or previously unidentified cultural resource has been, or could be,
inadvertently affected by the work.

B. If work has not been completed at the time the effect is discovered, all activities
in the vicinity (minimum of 10 meters) of the discovery shall cease, and
reasonable efforts shall be taken to avoid or minimize harm to the cultural
resource.

C. The Principal Investigator will evaluate the discovery, assess the effects, develop
possible treatment recommendations and implement additional protection
measures as necessary to prevent further harm to the cultural resource.

D. Within seven (7) days of this evaluation, COSA will initiate consultation with the
USACE, and SHPO to determine if the resource is an eligible historic property
and, if so, to develop a Treatment Plan to assess and mitigate any adverse effect
under Stipulations 1I-V.



E. If work has already been concluded when an effect to a property has been
discovered, COSA, USACE, and the SHPO, shall consult to develop a Treatment
Plan under Stipulations 1I-V to mitigate adverse effects. COSA must implement
this plan within a mutually agreed upon specified time period.

F. Within the agreed upon schedule, COSA shall provide the signatories with a
report describing the discovery, the circumstances surrounding the effects, and
the results of treatment plan implementation.

IX. PROFESSIONAL QUALIFICATIONS

All historic preservation-related investigations specified in this Agreement shall be
carried out by Principal Investigators meeting the pertinent professional qualifications of
the Secretary of Interior's (SOI) Professional Qualification Standards (36 CFR Part 61)
and meeting the requirements to receive an Antiquities Permit under the Rules of
Practice and Procedure for the Antiquities Code of Texas (Texas Administrative Code,
Title 13, Chapter 26, Rule 26.4) in a discipline appropriate for the task and the nature of
the historic properties.

X. DISPUTE RESOLUTION

Should any signatory to this Agreement object at any time to any actions proposed or
the manner in which the terms of this Agreement are implemented, the USACE shall
consult with such party to resolve the objection. If the USACE determines that such
objection cannot be resolved, the USACE will:

A. CONSULT ACHP. Forward all documentation relevant to the dispute, including
the signatories’ comments and USACE’s proposed resolution, to the ACHP. The
ACHP shall provide the USACE with its advice on the resolution of the objection
within 30 calendar days of receiving adequate documentation. Prior to reaching
a final decision on the dispute, the USACE shall prepare a written response that
includes any timely advice or comments regarding the dispute from the
signatories and the ACHP. After consideration of all comments, the USACE will
then proceed with resolution of the dispute.

B. FINAL DECISION. If the ACHP does not provide its advice regarding the dispute
within the 30 calendar day time period, the USACE may make a final decision on
the dispute and proceed accordingly. Prior to reaching such a final decision, the
USACE shall prepare a written response that takes into account any timely
comments regarding the dispute from the signatories to the Agreement, and
provide them and the ACHP with a copy of such written response.



C. Carry out all other actions subject to the terms of this PA that are not the subject
of the dispute.

Xl. DURATION, AMENDMENT, AND TERMINATION:

A. DURATION. This Agreement shall be null and void if its terms are not carried out
within 10 years from the date of its execution. Prior to such time, the USACE
may consult with the other signatories to reconsider the terms of the Agreement
and amend in accordance with this stipulation.

B. AMENDMENT. This Agreement may be amended when such an amendment is
agreed to in writing by all signatories. The amendment will be effective on the
date a copy signed by all of the signatories is filed with the ACHP.

C. TERMINATION. If any signatory to this Agreement determines that its terms will
not or cannot be carried out, that party shall immediately consult with the other
parties to attempt to develop an amendment per Stipulation XI(B), above. If
within 30 calendar days (or another time period agreed to by all signatories) an
amendment cannot be reached, any signatory may terminate the Agreement
upon written notification to the other signatories.

D. EXTENSION OF THIS AGREEMENT DOCUMENT: Signatories may choose to
extend the duration (Stipulation XI A) of this document. Signatories shall be
given 30 days to comment on the proposed extension. If signatories agree, the
document may be extended by an agreed-upon time. If any signatory objects,
they shall follow Stipulation X to resolve the dispute.

Once the Agreement is terminated, and prior to work continuing on any historic property
in the Park requiring a Regulatory permit, the USACE must either (a) execute an
agreement document pursuant to 36 CFR 800.6, or (b) request, take into account, and
respond to the comments of the ACHP under 36 CFR 800.7. The USACE shall notify
the signatories as to the course of action it will pursue.

Xll. REPORTING AND MONITORING:

Upon execution of this PA, COSA shall provide an annual summary of the compliance
projects to the USACE. The date of the PA execution shall be the reporting date. The
annual update on the status of all activities covered by this PA may be provided
electronically to the USACE. The USACE shall provide a copy of the summary to
signatories.

10



Xlll. EXECUTION:

Signature of this Agreement by the USACE, SHPO, and the COSA and implementation
of its terms, evidence that the USACE has taken into account the effects of Park
improvements on historic properties and afforded the ACHP an opportunity to comment.
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APPENDIX B
DEFINITIONS
BRACKENRIDGE PARK
PROGRAMMATIC AGREEMENT
17 May 2019

36 CFR 800 - (Protection of Historic Properties) governs the Section 106 process and
outlines how Federal agencies are to consult with SHPOs, THPS, Tribes, NHOs, and

other interested parties, identify historic properties, determine whether and how such

properties may be affected, and resolve adverse effects.

Advisory Council on Historic Preservation (ACHP) - An independent Federal agency
that promotes preservation, enhancement, and productive use of the nation’s historic
resources.

Agreement Document - If an undertaking will or may adversely affect historic
properties (any prehistoric or historic district, site, building, structure, or object included
in or eligible for inclusion in the National Register of Historic Places), the Section 106
regulations (at 36 CFR § 800.6(b)(1)(i-iv)) call for the federal agency to consult with the
State and/or Tribal Historic Preservation Officer (SHPO, THPO), NHOs, and other
parties to negotiate and execute a Section 106 agreement document that sets out the
measures the federal agency will implement to resolve those adverse effects through
avoidance, minimization, or mitigation.

Concurring Party to Agreement Document - a concurring party is a consulting
party invited to concur in the agreement document but who does not have the
authority to amend or terminate the agreement. Unlike an invited signatory's
signature, a concurring party signature is not required to execute the agreement; a
concurring signature is essentially an endorsement of the agreement. Thus, the
refusal to sign by any party asked to concur in the agreement does not prevent the
agreement from being executed. Whether any or all other consulting parties are
invited to concur in an agreement is at the federal agency's sole discretion. 36 CFR
§ 800.6(c)(3)

Consulting Party to Agreement Document — Consulting parties are defined in
36CFR800.2 as the people and organizations that have a role in the Section 106 review
process. These parties include: the Federal agency, the SHPO, Recognized Indian
tribes, representatives of local governments, applicants for federal assistance, and
members of the public with a demonstrated interest on the effect of an undertaking on
historic properties.
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Federally Recognized Indian Tribe - A federally recognized tribe is an American
Indian or Alaska Native tribal entity that is recognized as having a government-to-
government relationship with the United States, with the responsibilities, powers,
limitations and obligations attached to that designation.

Historic Property - Historic properties are any prehistoric or historic districts, sites,
buildings, structures, or objects that are eligible for or already listed in the National
Register of Historic Places. Also included are any artifacts, records, and remains
(surface or subsurface) that are related to and located within historic properties and any
properties of traditional religious and cultural importance to Tribes or NHOs.

Invited Signatory to Agreement Document - an invited signatory, upon signing,
has the authority to amend and terminate the agreement. The agency official may
invite additional parties to sign the agreement, such as an Indian tribe or NHO who
attaches religious and cultural significance to historic properties affected by the
undertaking (off tribal lands), or any party that assumes a responsibility under the
agreement. Applicants are frequently asked to be invited signatories due to the
responsibilities assigned to them under the agreement. 36 CFR § 800.2(a)

National Register of Historic Places - The National Register of Historic Places is the
United States federal government's official list of districts, sites, buildings, structures,
and objects deemed worthy of preservation for their historical significance. The NRHP
is linked to Sections 106 and 110 of the National Historic Preservation Act.

National Historic Preservation Act of 1966 - The National Historic Preservation Act is
legislation intended to preserve historical and archaeological sites in the United States
of America. The act created the National Register of Historic Places, the list of National
Historic Landmarks, and the State Historic Preservation Offices.

Programmatic Agreement — Programmatic Agreements are a Section 106 compliance
document appropriate for multiple or complex federal undertakings where the effects to
historic properties cannot be fully determined in advance or to tailor the standard
Section 106 process to better fit in with agency management or decision making.

Section 106 of the National Historic Preservation Act - Section 106 requires Federal
agencies to take into account the effects of their undertakings on historic properties and
to provide the Advisory Council on Historic Preservation (ACHP) with a reasonable
opportunity to comment. In addition, Federal agencies are required to consult on the
Section 106 process with State Historic Preservation Offices (SHPO), Tribal Historic
Preservation Offices (THPO), Indian Tribes (to include Alaska Natives) [Tribes], and
Native Hawaiian Organizations (NHO).

Signatory to Agreement Document - In accordance with 36 CFR § 800.6(c)(1), a
signatory has the sole authority to execute, amend, or terminate the agreement. The
federal agency and the SHPO/THPO are signatories; the ACHP is a signatory as
well when it has participated in consultation for the agreement document. Once all
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of the signatories have signed the agreement, it is executed and goes into effect. 36
CFR § 800.6(c)(1)

State Historic Preservation Officer - The official appointed or designated pursuant to

section 10I(b)(1) of the NHPA who is responsible for administering the NHPA and State
historic preservation program within the State or jurisdiction.
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Notes

Brackenridge Park, San Antonio, Bexar County, Texas,
National Register of Historic Places District (2011),
Programmatic Agreement covers the Park and golf
course with the exception of the zoo, aquarium, and the
area west of North St. Mary's Street.
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